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In my opinion Sec. 2 of Art. IV. of the State Constitution does 
not prohibit these two offices being held· by the same person. 

State v. Jackson, 9 Mont. 519. 
Marshall v. Nelson, 49 Ala. 88, says of the duties of a public 

administrator: 
"Under our law an administrator is a trustee whose duty 

it is to be employed wholly about private rights. $ $ * None 
of these things are the public functions of a public office; but 
they· are duties of an administrator whether he be an ordinary 
administrator of the estate of. a single individual or the gen
eral administrator of the county." 

See also Dwinelle v. Henriquez, 1 Cal. 388 at 392. 
Under the authority of these decisions it would seem that the 

duties of .the public administrator are neither legislative, executive 
or judicial so as to be incompatible with the duties of a justice of 
the peace. 

Under the decision of People v. Provines, 34 Cal. 520, the rule 
seems to be quite decisively laid down that an office of the character 
of public administrator is not such an office as is contemplated by 
Sec. 2 of Art. IV. of the Constitution, and therefore is not within 
the prohibition of that article. 

Not coming within the prohibition of said Art. IV. in my opinion 
the two offices are not inconsistent or incompatible, and in the absence 
of any express provision in the constitution or statutes prohibiting 
a person holding both at the same time, you are advised that they 
may both be held by the same person at the same time. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

Constitutionality, of Section 33, Chapter 113, Laws of the 
Twelfth Legislative Assembly. Special Election, Who Entitled 
to Vote at. Electors, Who Entitled to Vote at Special Elec
tions. Registration, for Special Elections. 

We have no hesitancy in saying that the provisions of Sec. 
33, Chapter II3, Laws of the Twelfth Legislative Assembly, 
should not be relied upon in any case whatever, as similar laws 
have been many times held unconstitutional and void. 

If any registration is required at such special elections, th~ 
official register and check list referred to in Sec. 34 of the Act 
would consist of the names appearing on the new Great Regis
ter, and in addition thereto, the names of those who have regis
tered since that time and up to the time the official register 
and check list named in said Sec. 34 are supplied to the judges 
of election. 

cu1046
Text Box



OPINIONS OF THE ATTORXEY GENERAL 

Hon. Yard Smith, 
County Attorney, 

Livingston, Montana. 
Dear Sir: 

February 13th, 1913. 
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I am in receipt of your letter of the 12th in st., submitting the 
question 

"As to what registration list should be used in making up 
official register and check list for the election to be held 
for the incorporation of the Town of Clyde Park in your 
county." 
Sec. 33 of Chap. 113, Laws of the Twelfth Legislative Assembly, 

as you' are aware, requires the official register and check list used 
at the last preceding general election to be used in all ·cases of a 
special election. This section of the act, however, or laws containing 
similar provisions, have been so many times held unconstitutional 
and void, that we have no hesitancy in saying that the provisions of 
said: Sec. 33 should not be relied upon in any case whatsoever. While 
the Supreme Court of Montana has not passed upon the constitu
tionality of the act, similar laws have been declared void by other 
courts. 

This department ,has heretofore expressed: doubt as to the con
stitutionality of said Sec. 33 and advised that it be not relied upon. 

Opinions of Attorney General, 1910-12, 342. 

The following cases hold similar laws to be void, 'principally upon 
the ground that they require the closing of the register at two long 
a period prior to the election: 

Owenborough v. Hickman, 14 S. W. 688. 
Buller v. Ellerbe, 22 S. E. at pp. 438-439. 
Attorney General v. Detroit, 78 Mich. 545. 
Kineen v. Wells, 144 Mass. 497, 11 N. E. 916. 
McCreary on Elections, Sec. 133: 
10 Am. and Eng. Enc. of Law, 580. 
56 Am. St. Repts. 797. 
Dagget v. Hudson, 3 N. E. 546. 
Brooks v. Hydone, 42 N. W. 1122. 
Attorney General v. Detroit, 44 N. W. 388. 
Page v. Allen, 58 Pa. st. 338. 
Patterson v. Barlow, 60 Pa. St. 75. 
Edmunds v. Banbury, 28 Ia. 267. 
Parry v. Wihittaker, 71 N. C. 475. 
11 S. E. 150. 

Under the provisions of Sec. 28 of said Chap. 113, the great 
register is closed between the 1st day of January and the 20th day 
of January, 1913, and the county clerk during such time makes a new 
register of those persons who were previously registered and who 
had "exercised the privilege of franchise." This new register ,then 
becomes the official register, and the old register is functus officio. 
Any lillt of voters, therefore, made up subsequent to .the 20th day of 
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January would be taken from the new register. Hence, at the special 
election to which you refer, if any registration at all is required, 
the official register and check list referred to in Sec. 34 of the act 
would consist of the names of the electors appearing on the new 
great register, and, in addition thereto, the names of those who have 
regi~tered since that time and up to the time the official register 
and check list named in said Sec. 34 are suppled to the judges of 
election. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

County Bonds, Redeemable Period in. Bonds, When Re
deemable and Payable. Refunding Bonds, How Drawn. 

A county refunding bond "lUst name a redeemable period 
which must be substantially different from the period when the 
bond becomes due. 

State Board' Land Commissioners, 
Helena, Montana. 

Gentlemen: 

February 13th, 1913. 

I return -herewith in re proposed refunding bond issue of Park 
County, Montana, for $65,000, redeemable and payable twenty years 
after date, with interest at 4 per cent, payable semi-annually. The 
transcript of proceedings relative to the issue of .these bonds appears 
to be regular in form, except that there is no redeemable period 
fixed separate from the time when the bonds become finally due. 
The provision of Sec. 2905, R. C., which gives authority for the issu
ance of these bonds, relating to the redeemable and payable period 
of the bonds, is not substantially different from the provisions of 
Sec. 3460, R. C., relating to the red'eemable and payable periods of 
bonds issued by the city. In construing the provisions of this latter 
section, the supreme court has held that it is mandatory upon the 
city council to fix both a redeemable period and a period of maturity 
and that a failure to do this is fatal to the bonds. 

Carlson v. City of Helena, 39 :\iont. 82. 102 Pac. 39. 
The provisions of Sec. 1003, R. C., relating to the issuance of 

bonds by school districts in so far as they apply to the payable and 
redeemable periods, are also very similar to the like provisions in 
Sec. 2905. Under this latter section this office has heretofore held 
that the school district must fix both a redeemable and payable time 
which must be substantially different. 

Opinions of Attorney General, 1908-10, pp. 390-391. 
The terms "payable" and "redeemable" are certainly not synony

mous in meaning and where both terms are used relative t() a bond 
issue, it would seem to indicate that different periods must be fixed. 

This error, however, may be remedied by the board of county 
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