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the statute it is stated "residence of the husband is presumptively 
the residence of the wife" and the place where the wife resides is 
necessarily presumed to be the residence of the husband. And the 
mere fact that the attendant may claim a certain place as his legal 
residence does not constitute it his legal residence. He must actually 
reside there or make it his home in some manner recognized by law. 
T·he mere fact that he may call there at times or may occasionally 
sleep there are not of themselves sufficient to make it his ):Lome, if 
he or his family habitually dwell elsewhere. In other words it is 
"the abode or dwelling place as distinguished from a mere locality 
of existence." In investigating this question some of the questions 
which yon should determine are: 

"1. Did Mr. Fischer ever reside with his family within 
this state? 

"2. If so, does he now reside with his family within this 
state?" 
It is stated in the affidavit of Mr. Fischer that he has no legal 

residence outside of Kalispell. It seems to be easy of determination 
whether he now does reside at Kalispell with his family or not. Of 
course, mere temporary absence on business would not vitiate his 
residence provided' it was once established there, and had not been 
established elsewhere, for a man can have only one residence. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

Public Offices, Two May Be Held by One Person. 
Where the two offices are not inconsistent or incompatible, 

in the absence of any prohibition in the constitution or statutes, 
they may be held by one person. 

Hon. T. F. Shea, 
County Attorney, 

Deer Lodge, Montana. 
Dear Sir: 

February 11th, 1913. 

I am in receipt of your favor of the 7th inst., requesting an 
opinion upon the question of whether or not the offices of public 
administrator and justice of the peace of the same county may be 
held by the same person. I am also in receipt of your brief upon 
said question amI note carefully your conclusions, and the decisions 
and references cited by you in support thereof. In my opinion you 
have arrived at the right conclusion; that is, that there are no pro­
visions of our constitution or statutes that would prevent Lhese two 
offices being held by the same person. 

See Opinions of Attorney General, 1905-6, p. 67. 
Opinions of Attorney General, 1906-08, pp. 12 and 13. 
OPinions of Attorney General, 1910-12, p. 32. 
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In my opinion Sec. 2 of Art. IV. of the State Constitution does 
not prohibit these two offices being held· by the same person. 

State v. Jackson, 9 Mont. 519. 
Marshall v. Nelson, 49 Ala. 88, says of the duties of a public 

administrator: 
"Under our law an administrator is a trustee whose duty 

it is to be employed wholly about private rights. $ $ * None 
of these things are the public functions of a public office; but 
they· are duties of an administrator whether he be an ordinary 
administrator of the estate of. a single individual or the gen­
eral administrator of the county." 

See also Dwinelle v. Henriquez, 1 Cal. 388 at 392. 
Under the authority of these decisions it would seem that the 

duties of .the public administrator are neither legislative, executive 
or judicial so as to be incompatible with the duties of a justice of 
the peace. 

Under the decision of People v. Provines, 34 Cal. 520, the rule 
seems to be quite decisively laid down that an office of the character 
of public administrator is not such an office as is contemplated by 
Sec. 2 of Art. IV. of the Constitution, and therefore is not within 
the prohibition of that article. 

Not coming within the prohibition of said Art. IV. in my opinion 
the two offices are not inconsistent or incompatible, and in the absence 
of any express provision in the constitution or statutes prohibiting 
a person holding both at the same time, you are advised that they 
may both be held by the same person at the same time. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

Constitutionality, of Section 33, Chapter 113, Laws of the 
Twelfth Legislative Assembly. Special Election, Who Entitled 
to Vote at. Electors, Who Entitled to Vote at Special Elec­
tions. Registration, for Special Elections. 

We have no hesitancy in saying that the provisions of Sec. 
33, Chapter II3, Laws of the Twelfth Legislative Assembly, 
should not be relied upon in any case whatever, as similar laws 
have been many times held unconstitutional and void. 

If any registration is required at such special elections, th~ 
official register and check list referred to in Sec. 34 of the Act 
would consist of the names appearing on the new Great Regis­
ter, and in addition thereto, the names of those who have regis­
tered since that time and up to the time the official register 
and check list named in said Sec. 34 are supplied to the judges 
of election. 
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