
566 OPINIONS OF THE ATTORNEY GENERAL 

not be termed: to be the following of tbe vocation of nursing as a busi
ness, as provided for in tbis section, and such service would not en
title th'~ appI:cant to the benefit of this act. 

Yours very truly, 
D. IVL KELLY, 

Attorney General. 

Nomination, of Candidates. Primary Eltx:tion Law, Parties, 
Creation of New. New Parties, Creation of. 

A new party cannot be created by merely nominating candi
dates designating them as belonging to some party not then 
existing. 

Hon. W. M. Black, 
County Attorney, 

Shelby, Montana_ 
Dear Sir: 

June 19, 1914. 

I am in rece:pt 'Of yuur letter, submitting the questJon 
"relativ~ to the p:w~J" name under which a candidate must 
file his petition fDr nomination." 

From ~he sllbsequent statements in your letter the ques
tion appears to bE' directed toward the combrnai':ion of two or mor\'3 
uarties now exfsting so FlS to form a new party. 'rbe prLmary elec
tion law, as well as the general election law d~als principally with 
\1olitical parties exist'ng, rather 'tban with indiv,:'dual candid3i~es. One 
of tbe primary objects of the primary election law appears to be to 
prevent combinations and towards a Slwapping between ,political par
ties, and therefore, compels each panty t.o stand under its own head
ing and on its 'Own platform. To deal with a 'party, that party must 
necesg'arily first exist. The records be;-e do not disclose that any 
party exists in Ithe Sta~"'e of Montana known as the "Republ~can-Pr'O

gressive" or "Progressive-Republican" or '~United Republican Party." 
As to those two organizations, the record d'scloses that there is a 
Progressive party, and a R'lpublican party but any combinat1on what
soever whic!! wenld have the eiffect 'Of calling in~o being a new party, 
is not of rec0rd bere. Tbe general Bl'lction law, Section 545, Revised 
Codes, as amended by Chapter 60, Laws 1911, prescribed the form of 
ballot to be used at the gen\~ral election, and among other provisiDns, 
it states: 

"The list of candidates of the several parties shall be 
placed in separate columns of the ballot." 
If, ,therefore, by some means, not now apparent, a new party, such 

as you indicw:e in your letter, is called into existence for the purpose 
of the primary election, some one might raise the questiDn prior to 
the elect'lOn that no such party existed, and therefore, the clerl{ would 
have no authority to print the names of such non-existing party upon 
thE' offic:al ballot, and if susta:ned, of course, the so-called nBwly' ere-
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""ted party would not be represented on the official ballot voted at the 
general election. )1y judgII\~n:t iEt that a party cannot be created in 
the manner indicated. It is probable that candidates may sti,ll be nomi
nated by pet',tion, as indicated in Sect!on 524 of the RevIsed Codes, 
but th:s is a matterl to be determined by the candida,e. You, therefore, 
Il.re advised that there is no provision of law for the recognition of a 
newpolitiea! panty until after that party has been created in some 
manner recognized by law. Of course, if this party has been hereto
~ore created, it stands as a polit'leal party, but I have no knowledge of 
any such creation, and unless t.here has been one, it certainly cannot 
be placed on to, ballot under the head of "political party." 

It will be fUI1~her noticed thai, Section 8 of the Primary Law pro
vides as follows: 

"Every political pariy shall nominate all its, candidates for 
public office under the prov~sions of this law, and not in any 
other manner; and it shall not be allowed to nominate any can
didate in the manU-3r 'provided by Sec. 521 of the Revised 
Codes of Montana, 1907. Every poli'tical party and its, regular
ly nomina~ed candinates, members and officers, shall have 
the sole and exclusive right to the use of the party nanne and 
the whole thsreof, and no ·candidate for offke shall be per
mitted to use any word of the name of any oth'Elr pol:itical 
party or oI1ganization than of >that by which he is nominated. 
No independen~ or non·partisan candidate shall be permitted 
to use any word of the name of any existing political party 
or organization in his eand'pacy * " *" 
For the reasons above stated, party nominations cannot be made 

under any' name 'Which includes "any word of the naane of any po
litical party or organ;"~atton than of that by wMch he is nominated, 
and no independent or non,partisan candidat'e shall be 'permitted ito 
use any word of the name of any existing political party or organiza-
Uon in h.:s candidacy:' 

Yours very truly, 
D. M). KELLY, 

Attorney General. 

Railroad, Freight Rates. Rates, on Freight. Freight, Rates. 
Railroad Commission, Power of. Constitution, Construction 
of. Discrimination, in Charges, Construed. 

The word "discrimination," as used in the Constitution, is 
defined by the statute, and the statutory definition governs. 

Sections 7 and 20, Article XV of the State Constitution are 
not ,;elf-executing, but require action Oil the part of the legis
latur~ in the definition of terms anel the fixing of penalties. 

Freig:~t rates are not illegal, or unreasonable, ·because the 
charge for carriage between the same points in opposite direc
tions j,; 110t the same. 
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