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Sec. 10 seems to have been expressly intended for free patients 
and not for private patients. I think it is true that the whole act 
contemplates that most of the patients who will be cared for at the 
sanitarium will be free patients from the various counties of the 
state. The restriction as to residence was, no doubt, made to prevent 
many non-residents from obtaining the privileges and treatment at 
the sanitarium and thereby becoming charges of this state, and to 
the exclusion of residents of the state. In my opinion this restric
tion as to residence was intended to apply only to free patients, and is 
not extended to private patients. It may be possible that it wonld be good 
policy to apply the same rule to private patients. Sec. 14 of the act gives 
to the state board of examiners the general control and supervision of the 
sanitarium and authority to provide rules and regulations for the gDvern
ment of its affairs. Subdivs. A and B of Sec. 14 unquestionably give 
the state board of examiners authority to make such rules in refer
ence to admission of private patients as the board, in its judgment, 
may deem prope'r. If the board of examiners should deem proper 
that the rule of one year residence should be extended to private 
patie:1ts, then, in my opinion, the board would have authority to adopt 
such i'. rule. It might be the proper thing· for you to call this 
matter to the attention of the board. of examiners and have them 
make such rule with reference thereto as they may deem proper. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

Sheriff, Right of to Appoint Deputies. Deputy Sheriffs, 
Number of. Bailiffs or Court Attendants, Are Deputy Sheriffs. 
Judges, Right to Appoint Bailiffs. 

It is the <;l.uty of the sheriff to discharge all duties required to 
be performed by an executive officer in district courts, and this 
duty should be discharged either by the sheriff or one of his 
deputies. 

No authority exists for the district judge to appoint the 
bailiff independent of the deputy sheriffs except in emergency 
cases. 

Hon. A. H. McConnell, 
County Attorney, 

Helena, Montana_ 
Dear Sir: 

February 10th, 1913. 

I am in receipt of your letter of the 8th in st., submitting the 
question: 

"Is it the duty of the sheriff to perform the duties now 
a.ttende:d to by the bailiffs or court attendants, appointed by 
the district judges of this county?" 
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I also acknowledge receipt of your written opinion relating to 
the question submitted. 

I am not specifically informed as to the duties now discharged 
by the hailiffs or court attendants of the district cOllrt of Lewis and. 
Clark County. However, I am not advised of any duties to be per
formed by court bailiffs that cannot properly he performed by the 
sheriff of the county or his deputies. The provisions of Sec. 3010 
and of Sec. 3026 seem to impose upon the sheriff the discharge of 
all duties required to be performed by an executive officer in and 
abol1t the district court of hi!': county. Sec. 6293 of the Revised Codes 
confers authority upon courts of record to make rules and said 
section alsa prohibita any rule from being made giving "aIY allow
ance to am- officer for any services." By the provision" of Sec. G:~02 

certHin al,trority is conferred upon the district court, and "the court 
or judge thereof may direct the sheriff of the county to provide such 
roOlps, attendants. furniture, fuel, light and stationery," etc., but the 
jud~e or theco1lrt can exercise this authority only when the county 
officials have failed to make suitable provisions. You will notice 
the word "attendants" is enumerated in this list, which the court 
mav direct the sheriff to provide. The law (Chap. 119, Laws of 1909) 
fixes the maximum number of deputies which is allowed to the Sheriff, 
and there seems to be no authority vested either in the sheriff or 
anyone else to increase this maximum number but that the duties 
incumbent upon the sheriff to furnis·h attendants for the district court 
must be within the maximum number of deputies allowed the sheriff, 
for by the provisions of 3010 and 3026, it is a part of the official d'uty 
of the sheriff to attend alI courts except justices and police courts, etc. 
The authority and effect of the rules adopted by the district court 
have been many times ,considered by the supreme court of this state 
and the decisions thereof are found colIected in the note to Sec. 6293. 
Reference to all of these sections and to these cases are made by 
you in your opllllOn. Rule XXXVII. of department No.2, quoted by 
you in your opinion relates eXClusively to the d'uties to be performed 
by the attendant, and it does not appear to have reference to the 
power of appointment or selection of such attendant. It is probably 
true that the business of the court cannot be hampered or delayed 
for lack of proper attendants, but under Sec. 6302 it seems that the 
court's orders should first be directed to the sheriff requiring him 
to furnish the necessary 'attendants. But if the sheriff for any reason 
fails to comply with this order promptly, the inherent power of the 
court could then most probably be exereised in appointing some 
suitable person to discharge such duties, but this would' be only 
temporary. The authority of the court requiring some attendant 
to be constantly present in court, would seem to find some support 
in the provisions of Sec. 6272, where it is provided that 

"The district court of each county, which is a judicial district 
by itself, has no terms, must be always open for the 'transac
tion of business," etc., 

and' the court undoubtedly has the authority to require certain 



56 OPINIONS OF THE ATTORNEY GENERAL 

duties to be performed by the deputy, who acts as the attendant of 
the court, but this has no reference to the power of selection, and 
the conclusion reached is that there is no authority vested by the 
statute in anyone to appoint a bailiff or court attendant in excess 
of the maximum number of deputies allowed to the sheriff except in 
emergency cases when the district court may exercise this authority 
and that it is within the province of the sheriff to make selection 
of 'his own deputies. 

Very truly yours, 
D. M. KELLY. 

Attorney General. 

Insurance Agent, License of. Residence, Required for In
surance Agent. License, of Insurance Agent, When. Resi
dence cf Agent, How Determined. 

The law requires the licensed agent of an insurance company 
to be a legal resident of the State of Montana. The auditor 
should determine, as a matter of fact, whether the person 
applying for license meets this requirement. Certain rules for 
determining residence stated. 

Hon. William Keating, 
State Auditor, 

Helena, Montana. 
Dear Sir: 

February 10th, 1913. 

I am in receipt of your letter of the 6th in st., submitting a 
question 

"As to the duty to be performed by you in issuing licenses 
to insurance agents in the State of Montana." 
The specific question presented appears to be whether you should 

issue a license to one F. H. Fischer, in view of the fact that in· 
formation has reached your office that Mr. Fischer is not a resid'ent 
of Montana. The provisions of 4023, Revised Codes, as amended 
by Chap. 14 of the Sessi'on Laws of 1909, require agents of life in
surance companies to procure a license and also the requirement 
is there contained that suoh agent is "a legal resident of the State 
of Montana" and whether or not :\Ir. Fischer or any other person 
applying for a license is a resident of the State of :\iontana is a 
question of fact rather than law, and where doubt exists it is well 
within your province and authority to institute an inquiry to determine 
whether or not such agent is a resident. The term used in the law 
is "a legal resident," but the terms "legal residence," "domicile" and: 
"home" are practically synonymous. Sec. 32 of the Revised Codes 
contain rules for determining place of residence, which need not be 
here repeated. Numerous definitions of the term "residence" are 
collated in 34 Cyc. 1647 et seq. The mere fact that a man owns 
property in a place does not make him a resident of that place. By 
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