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Indebtedness, of Old School District. Liability, of New 
School District for Indebtedness of Old District. School Dis
tricts, Liability of New. 

\Vhere the new school district does not get any of the 
school property theretofore owne'd by the old and new d·is
tricts, it is not liable for any indebtedne·ss outstanding at the
time Olf its creation. 

lIon. H. A. Davee, 
Stat6 Superintendent of Public Instruction, 

Helena, :\'Iontana. 
Dear Sir: 

March 10th, 1914. 

I am in receipt of your verbal inquiry relative to 
"Whether a new school district is liable for any part of the 
outstanding indebtedness of the old district when no part of 
the school property' is situat.e within or possess to me new 
district." 
A question has heretofore been considered by this d'epartment 

Involving the distribution of indebtedness when a part of the school 
property remains in the new district. 

Opinions of October 29th, 1913, addressed to Hon. D. W. Doyle. 
County Attorney, Conrad, Montana. 

Sec. 405, Chap. 76, Laws of 1913, gives specific direction for the 
distribution of indebtedness between the old and the new district, 
when a portion of the property remains in the new district, and pro
vides that such distribution shall be made "in proportion to the 
value of the school property remaining in the old district, to the 
value of the schOOl property remaining in the new district." If the 
new district gets none of the property, then there can be no propor
tion, for a proportion cannot exist with only one quantity, and further
more this section of the law, by its own terms, has reference only 
to cases where the school property itself is d!vid'ed between two 
di~tricts. It cannot, therefore, be looked to in determining the ques
tion here presented. 

It is fundamental that the creation of school districts is within 
the juriRdiction of the state legislature and that wthere the law does 
not provide that the new district shall assume a portion of the in
debtedness, such di'itrict cannot be held' for any part thereaf. 

Laramie Co. v. Albany Co., 92 U. S. 307. 
C\Jount Pleasant v. Beckwith, 100 U. S. 514. 
Tulare Co. v. King Co., 117 Cal. 195, 49 Pac. 8. 
Town of Depere v. Town of Bellevue, 31 Wis. 120. 

The rule in such cases is that the old corporation owns all the 
public property within its limits and is responsible for all debts con· 
tracted hy it before division. 

Xorth Hemp,tead v. Hem:;tead, 2 Wend. 134; Dil. on :\'[un. 
Corp., Sec. 128; Wade v. Richmond, 18 Gratt. 583; Higgin· 
\;otham v. Com., 25 Id. 633. 
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Opin'ons Attorney General, 1905-06, p. 200. 
Sec. 404, Chap. 76, Laws of 1913, relates to the method of pro

cedure to be followed' in the division of school districts and to the 
apportionment of moneys to the new district and to the distribution 
of district funds and property, but nowhere in that section, nor else
where, is there any provision that t'he new district shall assume 
or pay 'any pa:'t of the outstanding indebtedness, except as provided 
in said Sec. 405, which has relation only to cases where a portion 
of the school property remains in the new district after division. 
The conclusion, therefore, is that where the new district does not get 
any of the sc'hool property it is not liable for any of the debts out
'ltanding at the time of its creation. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

State Board of Health, Powers of. Powers, of State Board 
of Health to Condemn Mattresses. Mattresses, Powers of 
State Board of Health to Condemn. Inspection, of Cloth 
Mattresses. 

It is not 'within the power of the state board .of health to 
destroy or order 'destroyed p'rO'perty ,whi'ch is not infected, 
.or which is not known to' be unsanitary or infected ,with the 
germs .of disea1se, nor Ican su,ch boa'rd Iprohibit the sale of such 
a'rticles. The boa'rd may, howev·er, require reasonable ins,pec-' 
tion and disinfection of ,such articles. 

Qr. W. F. Cogswell, 
Secretary Department of Public Health, 

Helena, Montana. 
Dear Sir: 

March 11th, 1914. 

I am in receipt of your communication under date of ::\larch 9th, 
'iubmitting the question: 

"Whether it is in the power of this board to condemn as 
unsanitary, and to forbid' the sale ot mattresses, so-called top 
wool mattresses, made of refu'se, unsanitary rags, and imported 
into this state?" 
I find no provision of our codes specifically giving to your 

board such power. If the board is clothed with such p:nver at 
all, it must be found in Sec. 1477, Revised Codes of Montana, 1907, 
"'hich is in part as follows: 

"The state board of health shall have power to promulgate 
and enforce such rules and regulations for the better preserva
tion of the public health in contagious and epidemic diseases 
as it shall deem necessary, and also regarding the causes and 
prevention of diseases and their development and spread." 
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