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section-that the sheriff should make investigations as to the presence 
or absence of contagious diseases, and I am of the opinion that your con
clusion is correct. The law places upon the health officer the duty of 
making these investigations and of determining the nece5.3ity fOT action. 
Such matters necessitate, the exercise of training and skill, which would 
not be had by a sheriff or constable. To compel the sheriff or con
stable to make such investigations would, in effect, be a delegation 
of the duty and power of the county health officer, which would be 
contrary to the provisions of our laws. The purpose of Sec. 1490 
was, I think, to place in the hands of the county health officer a 
means of making investigations where resistance was offered or of 
compelling an observance of his orders and regulations. I am, there
fore, of the opinion that the said section does not authorize the county 
health officers to call upon the sheriff or constable to make an in
vestigation as to the presence or absence of diseases needing the 
attention of the county health officer. 

Your second question has received consideration by this office 
and' our views expressed in an opinion to the Havre Plaindealer, 
under date of June 5th, 1912, found in Vol. 4 of the official Opinions 
of the Attorney General, page 4G9, to which opinion you are res'pect
fully referred. It is to be noted, however, that that opinion did not 
touch upon the subject of the tenure of office of clerks of district 
courts, elected under the provisions of Chap. 112, Session Laws of 
the Twelfth Legislative Assembly. In regard to this office, provision 
for which is made in Art. VIII, Sec. 18, Constitution, I will say that 
I think that the tenure is governed by the constitutional provision, 
and that a clerk of the court elected: under the provisions of the 
new counties 3JCt would hold' until the next rreneral election at which 
a judge would 'be elected under the terms of the constitution. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Schools, School Districts. Trustees, Qualifications of in New 
Counties. 

Tlhere is no exa'ct time provided by the new county act and 
the 5·::hool law within which school trustees must requalify, 
this question being within the discretion of the superintendent 
of schools of- the new county. The mere failure to requalify 
before notice of a requirement to ,do so would not of itself 
work a forfeiture of the office, 'but a rerfusal after notice would 
constitute a .fodeiture of the offi'ce. 

Hon. H. A. Davee, 
Superintendent of Public Instruction, 

Helena, Montana. 
Dear Sir: 

February 20th, 1914. 

I am in receipt of your communication under date of February 

cu1046
Text Box



458 OPINIONS OF HE ATTORNEY GENERAL 

19th, submitting for my opinion as to the proper interpretation of 
Sec. 3 and Sec. 5 of Chap. 133, Session Laws of the Thirteenth Legis
lative Assembly, having to do with the tenure of school tr\l.3tees within 
new counties, and specifically the following three questions: 

"1. Is there any time limit prior to the expiration of 
which school trustees in a new county must qualify? 

"2. In case of the failure of any school trustee to so 
requalify, does he forfeit the office in the apparent absence 
of any specific provision to that effect in the act quoted? 

"3. What duty, if any, devolves upon the county superin
tendent by failure of the trustee to requalify?" 
Sec. 3 of Chap. 133 of the Session Laws of the Thirteenth Legis

lative Assembly, provides in part as follows: 
"The board' of county commissioners shall divide the pro

posed new county into a convenient nuinber of townships, 
road and school districts, and define their boundaries, and 
designate the names of such districts and each of them." 
This is to be done at the time of the determining by the 'board 

of county commissioners, as to the sufficiency of the facts set up 
in the petition for county division, and previous to the proclamation 
and notice of election to be held' to determine the question of county 
division, which occurs not less than ninety nor more than one hun
dred and twenty days previous to the election. Sec. 5 of this act, 
providing for the choosing of officers for the new county is in part 
as follows: 

"That all duly elected, qualified and acting school trustees, 
residing within the proposed new county at the time of the 
division of such county into school districts, as hereinbefore 
in Sec. 3 hereof provided, shall hold' office as school trustee 
in said new county for the remainder of the term for which 
they were elected, on qualifying as school trustee for the 
respective districts in which they reside, as said districts are 
organized as provided by this act." 
The term of office of school trustees, and the manner of qualify

ing are prescribed by Paragraph 5 of Sec. 502 of Chap. 76, Session 
Laws of the Thirteenth Legislative Assembly. 

"Every trustee shall file his oath of office with the county 
superintendent of schools. Any trustee who shall jail to qualify 
within fifteen days after being elected, shall forfeit all rights 
to office, and the county superintendent of s<4hools shall 
appoint to fill the vacancy in the office of such trustee." 
The apparent intention of the legislature shown by the language 

from Chap. 133, above quoted was that there should be no vacancy 
caused by county division in the office of school trustees. This is 
in accordance with the general policy of the law, which is against 
vacancies in office. The public is interested in having someone in 
the office to perform the duties thereof; therefore, there has grown 
up the doctrine of the law that the omission of a person entitled 
to an office to do that which will make him dejure an officer does 
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not ipso facto effect a vacation of the office. Some act on the part 
of the government having power to vacate offices in cases where 
such offices do not become vacant by operation of law, upon the 
happening of some event, is necessary before the office becomes 
vacant. A somewhat similar question arose in the State of New York 
in connection with the office of overseer of the poor. The electee 
to that office was required by statute to take the oath of office 
,,-itllin a specified time, and before entering upon the duties of the 
office. It was also proyided that if he neglected to do so, such neglect 
should be deemed" a refusal to serve. Another provision of the law 
specified that in case of a refusal to serve, a special election should 
be heJel to fill the vacancy. The plaintiff in this action was the suc
cessor of a former holder and had taken the oath prescribed at the 
time he entered 'upon the office. Subsequently the required oath was 
changed in some respects and the claimant had not taken this oath, 
nor had ally election been had to fill the office, and in passing upon 
the right of the claimant to the office the supreme court of that state 
used" the following language: 

"The statute does not in terms declare that the office 
shall be vacant on th-e failure to take the oath of office; but 
merely provides for an election arising out of what is treated 
by it, as a refusal to serve, to supply a vacancy the cause 
for which is furnished and provided for by the statute there 
mentioned." 

Horton v. Parsons, 37 Hun. (N. Y.) 42. 

Under the state of law, as it is shown by the two enactments 
above quoted, the question of county division cannot be determined 
until an election is had and the votes canvassed. Consequently there 
is no one with whom school trustees, holding office at the time of the 
election, can qualify until it is determined who the superintendent 
of schools of the new county is. Nowhere, under the law, is any 
definite time prescribed within which trustees already in office shall 
requalify with the new county superintendent, the intimation being 
merely that they must requalify. 

I am, therefore, of the opinion that this question is one which is 
to be determined by the new county superintendent of schools, and 
that the failure to so requalify after notice from the superintendent 
of schools of the county would be an indication of a refusal to act 
further a8 such trustee. This, I think, answers question No. 1. 

From what has been said aboye it follows that the mere failure 
to qualify before notice of requirement to do so would not of itself 
forfeit the office. A refusal to requalify, however, after notice from 
the county superintendent, would constitute a forfeiture of the office, 
and the county superintendent would then have power to appoint 
some person to fill the vacancy. Sec. 502 of Chap. 7G of the Laws 
of 1913, I think, make.3 it the duty of the county Buperintendent to 
fill the office of school trustee upon the occurrence of a vacancy, 
and in as much as a refusa,l to qualify would" effect a vacancy in the 
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office, it would then become encumbent upon the county superintend
ent, in the event of such refusal, to fill the office by appointment. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Public Schools, Indians. Indians, Attending Public Schools, 
Admission to. 

Xo Indian child of s~hool age is entitled to admission to 
the public s'chools of this state unless living under the guard
ianship 0:£ white persons, or unless the parents thereof are 
citizens of the United States or have taken land in severalty, 
and severed tribal relations. 

Honorable Commissioner Indian Affairs, 
Washington, D. C. 

Dear Sir: 

February 21st, 1914. 

Under ciate of the 12th ul ~imo you addressed the foHo'Wing letter 
to this office: 

"In rurthering Indian education it has been the policy of 
this office to encourage the enrollment of Indian children in 
the public schools. One of the ways by which this has been 
done has been to pay a tuition of ten cents or fifteen cents 
per day, based upon actual attendance. However, owing to a 
recent decision of the comptroller of the treasury of October 
23rd, 1913, I!- copy of which is enclosed herewith, this method 
must necessarily be modified, for the comptroller decided 
that in those states where Indian children were legally en
titled to attend the public schools any contract for the pay
ment of tuition therefor by the general government would be 
illegal. 

"In order that this office may be fully informed on the 
matter of enrolling Indian children in the public schools of 
your state, it would be very much pleased if you would fur
nish it with a statement of the law of Montana on this 
subject. If all Indian children are not entitled to attend, 
then the office would be glad to know what Indians under 
the law of Montana if any, may attend with the same privi
leges as white children. This information if furnished will 
enable the Indian office to determine the proper action to 
take in connection with the payment of tuition for Indian 
children in the public schools of the State of Montana, in 
view of the ('omptroller·s decision above refefred to." 
You are advised that under existing school laws Indian children 

are not regarded as school census children, except as provided in 
Sec. 2003, Session Laws of the Thirteenth Legislative Assembly, page 
282, which reads: 
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