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from any school house, which petition shall describe the bound
aries of the proposed new district and give the names of all 
children of school age residing within the boundaries of the 
proposed new district." 
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It appears to me by the, portion of the section just quoted that 
the law recognizes two distinct classes of school children-for in 
the matter of the petition, it must be signed by the parents or 
guardians of "census children," while the petition itself must give 
the names "of all children of school age." It would seem from this 
that t-hough one be a child of school age, its parents or guardian 
may not sign a petition for the' organization of a new district unless 
it appears also that the child itself falls within the class denominated 
as "census children." In the same section it is further provided 
that no new district may be organized unless there shall be at least 
ten "census children" left in the remaining portion of the original 
district. Further, under the fourth paragraph of the section, the 
basi'S for the division of the school fund shall be the school popula
tion as shown by the last school census, before the division of the 
district or districts occurred. Paragraph 3 of Sec. 512 of the chapter 
provide for an annual school census, and this being true, I am led 
to believe that where the Lerm "census children" is used in the 
section to which you refer, it means children who have been officially 
counted and whose names appear on the census. In the case of 
State v. Sweeney, 24 Nevada, 350, 55 Pacific, 88, a question of similar 
import arose, and the court in deciding the question said': 

"We are of the opinion that the term 'census children' 
means the number of children officially registered. One of the 
definitions given by Webster of 'census' is: 'An official regis
tration of the number of the people.''' 
It follows, therefore, that parents or guardians are not qualified 

to sign a petition for the organization of a new school district unless 
they have children of -school age whose names appear in the official 
school census, and who are at the time of the signing of the petition 
residing within the proposed new district at a greater distance than 
two miles from any school house. 

Yours very truly, 
D, }L KELLY, 

Attorney General. 

Municipal Improvements, Assessment for. Assessment for 
Municipal Improvements, Collection of. Delinquent Assess
ments, Collection of. County Treasurer, Duty of With Respect 
to Delinquent Assessments. Tax Sales. 

"V here taxes and ,municipal i-mprovements assessments 
chargeable against the saime Iproperty both become delinquent, 
it is the duty of a county treasurer to segregate the amounts 
and expose the property for sale for both in a single sale. 
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T,he county treasu'rer is ex officio collector of municipal im
provement assessments. The county treas,urer is not liable 
to I'he municipal,ity for improvement asses'sments unvil collected 
by the county treasurer. There is but a sing-Ie sale contem
plated Iby law for the coll~ction of, delinquent taxes. 

Hon. D.' L. Blackstone, 
County Attorney, 

Chinook, Montana. 
Dear Sir: 

January 25th, 1914. 

I am· in receipt of your letter of the 21st instant, wherein 
you state: 

"The town of Chinook has during the past tW{J years 
created several special improvement districts and has con
structed sewers, graded streets, built sidewalks and installed 
lights. 

-"The said town has in the year 1913 levied taxes under 
these several special improvement districts and delivered said 
assessment list to the county treasurer and required him to 
collect the taxes as the law provides. 

"Certain lots in the town of Chinook have gone delinquent 
for both county taxes and special improvement taxes, and have 
been offered for sale and no person has offered to purchase 
them. Must the county bid in these delinquent lots for the 
full amount of the county tax and the special improvement 
tax? And if the county does EO bid in this property, must the 
county pay over to the town of. Chinook the amount of the 
special improvement tax as assessed. Some of the lots in
volved are not now worth the amount' of the special improve
ment tax and may never become so, and if the county has 
to 'bid in the lots and pay the town assessments the county 
will lose practically the full amount paid." 
Sec. 3358, Revised' Codes of 1907, provides among other things 

for the collection of city and town taxes by the county treasurer. 
The preceding section relieves that official of this duty in certain 
instances where by city ordinance provision is made for their col
lection by the city treasurer. By reference to Sec. 3356, Idem, it is 
found: 

"The county treasurer must collect such city or town 
taxes, including unpaid road poll taxes, at the same time as 
the state and county taxes with the same penalties and in
terest in case of delinquency. All publications for sales for 
delinquent taxes shall include such city or town taxes, there 
being but one sale for each piece of property, such sale to 
cover the aggregate of such city or tow.J, county and state 
taxes with the penalties, interest and cost of advertising pro
vided by law. All moneys received from sales, redemptions, 
and from sales by the county, after deed given by the county 
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treasurer as provided by law, shall be credited to the state, 
county and city, or town, pro rata, in the same proportions 
as provided in Secs. 2681 (3925) and 2682 (3926) of the Po
litical Code." 
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It is thus made to appear that a county treasurer, in the collec
tion of city or town taxes, is in effect made the agent of the mu
nicipality for that purpose. 

In the case of City of Kalispell v. School District i\o. 5, 45 :\10nt. 
221, our supreme court in considering special improvement assess
ments, said: 

"These special assessments, though a species of taxation, 
are not taxes." 

Hence, if there were no other provision made for their collection 
than is found in the sections of the code already referred to, the 
county treasurer would have no duty to perform in the premises, 
and the manner of the enforcement and collection of delinquent 
assessments would be left to the municipality. Ho~ever, by the en
actment of Sec. 27 Chap. 89, Session Laws of the Thirteenth Legis
lative Assembly, provision is made that: 

"It shall be the duty of the city treasurer of every city 
whose taxes for general, municipal and administrative pur
poses are certified to and collected by the county treasurer, 
in accordance with the provisions of Sec. 3358, Revised' Codes 
of Montana of 1907, on or before the first l\fonday of October 
of each year, to certify to the county treasurer of the county 
in which such' city is situated all special assessments and taxes 
levied and assessed in accordance with any of the provisions 
of this act, and the county treasurer must collect the same 
in the same manner and at the same time as said taxes for 
general, municipal and administrative purposes are collected 
by him." 
This enactment, in my judgment, has the force and effect of 

reading into Sec. 335G of the code already refered to the words: 
"Special assessments and taxes levied and assessed in 

accordance with the provisions of Chap. 89, Session Laws of 
the Thirteenth Legislative Assembly." 
In view of the decision in the Kalispell case, supra, I am of the 

opinion that the lien created by flpecial improvements is secondary 
and subordinate to the lien tor taxes generally, but Sec. 3356, supra, 
forbids more than one sale for each piece of property. Hence, it 
becomes the duty of the county treasurer to add the amount of de
linquent special improvement assesl?ments to the amount of delinquent 
general taxes and to expose the property for sale for the entire amount. 
In so doing, however, the total should be segregated into the proper 
items to the end that no confusion may result, and the purchaser 
and delinquent owner of the property may have' proper notice, and 
other matters relating to tax sales generally may be properly observed. 

If there be no bidders at a tax sale, and the county is forced 
to pUfc:JaSe the exposed property, it need not pay anything to the 
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municipality unless or until there be ,redemption from or subsequ~nt 
sale by the county when the amount realized will be properly segre
gated and' distributed according to law. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Gambling, Slot Machines. Slot Machines, Built for Gaming. 
It is unlawful in ohis state to own or rpossess 'any slot ma

chine built ,for g~ming. 

Hon. B. E. Berg, 
County Attorney, 

Columbus, Montana. 
Dear Sir: 

January 23rd, 1914. 

I 'have your letter of the 17th instant, as follows: 
"1. Is playing cards for checks, good in trade only at the 

house in which the game is played" in violation of the gambling 
law of this state? 

"2. Is the operating of slot machines in which there is an 
element of chance, for trade checks, in violation of the gambl
ing laws of this state? 

"3, a. Where 'something of trivial value is given with the 
purchase of each check played in the machine? (b.) Where 
nothing is given with each chance?" 
In regard to the first proposition advanced 'by you, your atten

tion is directed to two former opinions of this office found re
spectively in Volume 2 of the Opinions of Attorney General at page 
172, and Volume 4 of the Opinions of Attorney General at page 255. 

As to the second proposition, you are advised' that under the 
provisions of Sec. 8416, Revised Codes of Montana, 1907, it is unlawful 
for anyone to keep any slot machine or similar machine or to permit 

,any slot machine or similar machine to be kept in a business place. 
Hence, it is immaterial whether or not such machine be operated 
for 'something of trivial value or at all-the gist of the offense appear
ing to be the naked possession of such a device though it is probable 
that if the same were used in violation of the anti-gambling laws 
of this state the person so offending could properly be charged with 
two separate offenses, the one relating to the possession of the device 
and the other relating to an infraction of the gambling laws. How
ever, every slot machine or similar device does not necessarily fall 
under the ban of the law, for there are many such as are used for 
legitimate trade purposes; it is only slot machines and similar devices 
as are essentially for gambling purposes that the law prohihits. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 
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