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Secs. 2050 and 2062, inclusive, of the Revised Codes of 1907, and since 
the language of these sections is plain and unambiguous, nothing 
which I may say can shed additional light upon the subject. 

Fourth-It is the duty of the county to care for its sick, poor 
and infirm, and this includes medical attendance (Art. 10, S!3c. 5, 
Con.stitution; Sec. 2050 et seq. R. C.). The county board is required 
to "make a contract with some resident practicing physician to 
furnish" such medical attendance (Sec. 2056) and such physician must 
execute a bond conditioned for the faithful performance of his con
tract (Sec. 2058), but the duty still rests with the county to see 
that the provdsions of this contract are complied with. VVlhere the 
contracting physician is unable to fulfill his contract, it is his duty, 
with the consent of the county and at his own expense, to employ 
some other physician until hiis disability ceases but if he fails to 
discharge his duties, or to cause them to be discharged, and an 
emergency arises, the county may employ some other physician, and 
the reasonable expense thereof is a proper charge by the county 
against the contracting physician and' his 'bondsmen 'but in such case, 
where the county employs an extra physician, it is primarily liable 
to such physician. 

As to the fifth proposition, the county physician is entitled to 
no traveling expenses in the performances of his duty under his 
contract, because none are provided by law, and no provision is made 
therefor in the contract, hence any claim which he might. ,file for 
such would be clearly illegal, and should be rejected. 

As to the sixth and seventh propo.sitions no person is a county 
charge, whether under quarantine or otherwise, unless such person 
has become a county charge, pursuant to the provisions of the law 
referred to under the second and third ,propositions herein consid'ered, 
but when a person does become a county charge, it then becomes 
the duty of the county physician to treat him without extra com-
pensation. 

Very truly yours, 
D. M. KE'LL Y, 

Attorney GeneraL 

Commitment Sentence, Tenn of Under Parole. Pardon. 
Judicial Parole. 

Gnder a judgtrnent of cOll'vi'Ctiol!1, se11tence was pronounced 
upon the convi'ct for a term of seven· years with a proviso 
that three yeaps be .spent in the :.vIontana state prison and the 
remainder 'Of the term 0'£ four years be by parole under the 
authority Oifthe state board ()If Iprison commissioners. Held, 
110 be a senten1ce ,for seven years, and that part ,w,hich at
telmpted to parole the pri'Soner after service of three years of 
the sentence was 'Slurplu'Ssage, or at most a re'::ommendation 
for exe::utive clemency. 
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Hon. Frank Conley, 
'Varden :\lontana State Prison, 

Deer Lodge ;\lontana. 
Dear Sir: 

January 5th, 1914. 

387 

On the 19th ultimo you wrote to this office, enclosing a commit
ment re( eived lJy you from the Thirteenth Judicial District of :\lontana, 
committing to your institution one Earl Chatwood, a copy of which 
commitment was sent with your letter with the request that this 
office render an opinion as to whether the same was one for the 
imprisqnment of the convict for three years or for seven years. 

I have examined the commitment and also the order of the court 
upon which the same is based. Such parts of the order as are essential 
follow: 

"It is therefore ordered, adjudged and decreed that the 
said Earl Chatwood be punished 'by imprisonment at hard 
labor in the state prison of the State of Montana, at Deer 
Lodge, Montana, for the term of seven years, and that he 
pay the costs of this prosecution, subject to the following 
condition: 

''It llIppearing to the satisfaction of this court that the 
said defendant, Earl CL:.wood, has never before been im
prisoned for a crime either in this state or elsewhere, and it 
further appearing to the satisfaction of the court that after 
thIS defendant, Earl Chatwood, has served' three ye3irs of the 
sentence imposed upon him, that the circumstances of the 
case are such that he would not likely again engage in 
an offensive course of conduct, and it further llIp,pearing that 
atter the said defendant, Earl Chatwood, has served three 
years of the sentence imposed upon him, that the public 
safety would not then demand nor require that the said d'e
fendant, .l!}arl Chatwood, suffer the remlllining portion of the 
penMty imposed by law. 

"It is therefore ordered, adjudged and decreed that after 
the said defendant, Earl Chat wood', has served three years of 
thIS sentence imposed upon him, that the execution of the 
remainder of the sentence requiring the said defendant, Earl 
Chatwood, to be imprisoned at hard llllbor in the state's prison 
at Deer Lodge, Montana, for the ,balance of his term 01 four 
years, is hereby suspended l1nd the said defendant, Earl Chat
wood', be then placed on probation, and the said defenda:nt, 
Earl Chatwood, be thenpl3iCed under the control and manage
ment of the state board of prison commissioners of the State 
of Montana, and he shall then be subject to all the rules and 
regulations that said board may apply." 
It will be observed that the sentence imposed is for the definite 

period of seven years, with a ,proviso, which is added, to the effect 
that when three years of the sentence imposed upon the defendant 
has been served, the execution of the remainder, or four years thereof, 
is suspended, the convict then to be placed upon parole or probation. 
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This sentence was evidently imposed pursuant to the prOV'lSlOns 
of Chapter 21 of the Session Laws of the Thirteenth Legislative 
Assembly, which provides for the suspension of sentences in certain 
instances. This law, however, makes no .provision for the partial 
suspension of any' sentence, but relates to the suspension as a whole 
without the execution of any part thereof in the first instance, When 
its provisions are invoked its purport is in effect that the convict 
shall escape punishment by imprisonment entirely. 

Two questions of serious import arise in the consideration of 
this matter: (1) Is the sentence definite and certain in its terms; 
(2) Is the imposition of such a sentence an encroachment on the 
pardoning power of the chief executive'! 

As to the first of these propositions, Sec. 97:37, Revised Codes 
of l\ionta,na, 1~07, provides tor the commutation of sentence for good 
behavior. On a three·year term the actual time to be served would 
be two years and six months, and upon a seven-year term the actual 
time of service would be four years and nine months. This sentence 
ap'parently ,contemplates that the convict shall remain three years 
in the state prison and four years on parole, under the supervision 
of the state board of prison commissioners. The sentence ought to 
be definite and certain so that the prisoner and the officers charged 
with his detention may know its length. 

12 Cyc. 779. 
It sh,ould be pronounced according to law without omission, or 

modification. 
Hamilton v. State, 78 Ohio St. 76. 
84 N. E. 60l. 

Here a modification is attempted so that it is manitestly im
possible to gather from the order of commitment whether the prisoner 
is to remain in confin'e'ment for three full years or for a lesser period, 
dependent on his good behavior. 'rhe right to earn a commutation 
of sentence by good ~behavior appears to be a right of which the 
prisoner may not be deprived. 

People v. Deyo, 181 New York, 485. 
However, the con'.'ict alone may raise this question (Idem.), and 

if he does not see fit to complain, I fail to see wherein it may be 
urged that any substantial right of his is or may be usurped" or 
violated hence, in the absence of a proper protest or contest upon 
his part, that portion of the sentence which seeks < to parole the 
prisoner should be regarded as a recommendation merely, and the 
sentence regarded as one for seven years subject to commutation for 
good behavior. 

Upon the second question, a reference to the commitment itself, 
discloses that the defendant was sentenced to 

"Be imprisoned at hard' labor in the state prison of the State 
of Montana at Deer Lodge, Montana, for the term of seven 
years." 
That 'Portion of the commitment which follows has to do with the 

manner in which the sentence is to be executed-namely, three years 
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in confinement and four years under parole. I am of the opinion that 
this latter part of the commitment may be considered in seriousness 
simply as a surplusage, for the reason that the law itself determines 
how a prisoner shall serve his time, and especially so where he has 
already entered into the execution of the sentence and the jurisdic
tion of the court which imposed it has been lost. Of course it cannot 
be doubted that courts have an inherent power to suspend the ex
ecution of sentences imposed' by them. but this power Is only avaIl
able to enable the court to pass upon the justness of its judgment 
as ,by motion for a new trial, etc., but the power apparently ends 
there, for if the court were authorized to suspend -indefinitely the 
execution of a sentence legally imposed, the effect would be to give 
to courts the pardoning power lodged elsewhere 'by the constitution. 

Fuller v. State, 57 S. Rep. 806 (Miss.). 
See also Peo.ple v. Monroe Co., etc., 23 L. R. A. 856 and 

note (N. Y.). 
A careful search of the authorities fails to disclose a case treat

ing the precise question here involved. However, as to the legislativp 

authority and the powers of courts generally see: 
Singleton v. State, 34 L. R. A. 251 and note (Florida). 
People v. Cummings, 14 L. R. A. 285 'and note (Mich.). 
Ex parte Parker, 16 Missouri, 50l. 
State v. Peters, 43 Ohio State, 629. 

It will be seen from the above that the courts are by no means 
uniform, but that there is a considerable diversity and contrariety 
of opinion upon the question of the powers of courts over sentences 
imposed by them, so much so, in fact, that I hesitate to say that 
the judgment here under consideration ,is at all lawful in so far as it 
seeks to parole the prisoner after a part of his sentence has ·been 
executed. 

As to the con'stitutionality of the act of 191::1, supra, I have nothing 
to say except that its validity is not necessarily involved here, for 
the reason that it does not appear that the procedure therein outlined 
was followed in the present case, nor that the court presumed to 
exercise any power thereunder. If it did', and the defendant has any 
rights by reason thereof, he is not without a remedy, for he may 
still appeal, or if that part of the judgment which seeks to parole 
is illegal, and beyond the powGr of the court to impose, and the 
sentence be ~ll1e in fa(.~ for three years, the prisoner may, under 
the authority of State v. District Court, 35 }10ntana, 321, in due season 
invoke the remedy of habeas corpus. On the other hand, if that 
part of the judgment which seeks to parole be bad, it may be re
jected as surplusage, for 'it does not vitiate the judgment. 

Ex parte Tani, 91 Pac. 137 (Nev.). 
13 L. R. A., N. S. 518. 
Raglan v. State, 55 Florida, 157. 
12 Cyc. 782. 

In conclusion, I am of the opinion that this commitment should 
be regard'ed as one for seven years, subject to the commutations 
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allowed by law for good behavior, and that if the prisoner feels 
aggrieved thereby, he may invoke the power of the courts for relief, 
or, failing in that, if the portion of the judgment which seeks to 
parole is in fact surplusage, it nevertheless may be considered as a 
recommendation, and the prisoner has the right to so consider it upon 
appeal for executive clemency. 

Very truly yours, 

Game Fish, Sale of. 

D. M. KELLY, 
Attorney General. 

It is lalwf'l1l to se],J }Iontal1'a wh.ite fish, if legallycanght, 
and lawful to 'sell game fiSih Q1f any kitllld taken from private 
ponds and lakes artificially created in private lands. 

Hon. Dan J. Heyfron, 
County Attorney, 

Missoula, Montana. 
Dear Sir: 

January 6th 1913. 

I have your request for an opinion as to whether it is unlawful 
to sell Montana white fish in this state, and in reply will say that 
Sec. 8794, Revised Codes of Montana of 1907, provides: 

",Every person who in any way catches any trout, grayling 
or 'black bass; or who shall remove the eggs from any of 
such ,fish for speculative purposes, for market or for sale, or 
who shall sell, or offer for sale, any trout, grayling, black 
bass, or eggs or spawn therefrom, shall be punishable," etc. 
H will be observed that this section does not provide generally 

against the sale of game fish, but enumerates several distinct species 
thereof, exclusive of the Montana white 'fish, which it is made unlawful 
to sell. The Thirteenth Legislative Assembly in the enactment of 
Chapter 79 defined the term "game fish" and this term now includes 
Montana white fish. The eighth section of the act 'provides: 

"Any person or persons * " " who shaH selI or offer for 
sale any of the game fish that have been taken or killed 
'contrary to the provisions of this act, knowing or having 
reason to know or believe that such fish were so illegalIy 
caught, taken or kiIIed, shall be deemed guilty," etc. 
Any person holding a license under the laws of this state may 

under the fifth section of the act take from the public waters of 
this state not more than twenty-five pounds of any game fish in 
anyone day, the weight to be computed after the fish are cleaned, 
and may take in addition ten fish less than six inches in length. 
It is also lawful under the same section for .any person to have in 
his possession not more than fifty pounds of game fish at anyone 
time. 

It follows, therefore, that there is not now any prohibition in 
this state against the sale of Montana white fish that have been legally 
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