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Fences, Down or Broken. Criminal Action, When May Be 
Commenced Against Owner of Fence. 

The full period of ·forty days must elapse before a 'criminal 
prosecution may be commenced. 

Before the offender can be charged with criminal responsi
bility the 'wire must :be down for thirty day.s and any noti'ce 
given before that ·period had elapsed would not be effective. 

Hon. J. A. Slattery, 
County Attorney, 

Glendive, Montana. 
Dear Sir: 

December 13th, 1913. 

I am in receipt of your communication of the 8th instant, asking 
for my interpretation of Sec. 8868 of the Revised Codes of Montana, 
1907, in which the questions submitted are: 

"Is it necessary under Sec. 6888 of the Revised Codes 
that a period of forty days elapse before a criminal action 
can ·be instituted against a person who shall permit barbed 
wire to remain down or !)roken in such condition as to be 
dangerous to livestock? 

"Is the ci·ime c<>mplete after the barbed wire has been 
permitted to remain down for a ;period of thirty days without 
the personal servjce upon him of a notice to repair the same? 

"Can a ,prosecution be properly instituted where, after 
being noti:fied 1n writing, a person fails to repair a fence 
within. a period: of ten days after such notice, regardless of 
the length of time the fence had been down prior to the 
service upon Mm in order to obtain a successful prosecution?" 
I note that as you interpret the law, the full period of forty 

days must elwpse before criminal prosecution can be commenced, 
under the terms of this statute, and I think your interpretation is 
correct. 

It must be a-dmitted that such an interpretation gives to ·the 
offender a consideration which such conduct in no way deserves. 
The law would come much nearer Ibeing sensible and effective if it 
made the leaving of a wire fence down for thirty days a misdemeanor 
in any event, with the further provision that the leaving of it for 
ten days after notice in writing would also be criminal, but as the 
law reads: 

"For the period of thirty days, and the further .period of ten 
days after personal serv·ice upon him of a notice in writing," 

am of the opinion that no prosecution could lie before forty days 
had elapsed. This, I think, answers your first question. 

As to the second question, I am of the opinion that the statute 
requires the wire to be down for the full period' of thirty days before 
any notice would be effective to charge the offender with criminal 
responsibility. 
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In answer to your third question, I will say that any notice given 
before thirty days has expired from the time the fence became danger
ous to livestock would not be effective as a foundation for a criminal 
a:ction. 

Yours very truly, 
D. 11. KELLY, 

Attorney General. 

School Bonds, Sale of Below Par. Bonds, Cost of Print
ing, Etc. 

The pro.visio.ns of Sec. 20.17, Chap. 76, La'ws of 19I3. fOl',bid 
the seHing of bonds for less than their par value. 

It is the duty o.f the school district to cause to. be printed 
O,r lithogra,phed, when necessary, uhe bonds issu.ed by the 
district. 

Hon. B. E. Berg, 
County Attorney, 

Columbus, M'ontana. 
Dear Sir: 

December 13th, 1913. 

I am in receipt of your letter of the 11th instant, submitting the 
. question: 

"As to whether the school board was in effect selling bonds 
below par when it accepted a bid for $3,550 for a bond issue 
of $3,500, agreeing at the same time to pay to the purchaser 
$250 for printing bonds, preparing necessary minutes and 
other papers for completing bond issue and sale?" 
The conclusion reached by you is in the affirmative. This con

clusion is affirmed. Sec. 2017, (;hap. 76, of the Laws of 1913,. forbids 
the sale of bonds for less than their par value, and Sec. 2023 makes 
it the duty of the district to cause to be printed or lithographed, 
when the same shall become necessary, the bonds issued by the 
district. This question, as you stated, was considered by this depart
ment in an opinion reported in Opinions of Attorney General, 1908, 
10, ·page 459, in which the conclusion was reached on a very similar 
state of facts, relating to a county bond issue, that such regulations 
would be in violation of the la:w forbidding bonds to be sold for less 
than par. If the board may return $250 of the money so received, 
or, what is the same thing, give a warrant on the general fund for 
$250, it might with the same degree of reasoning give a warrant for 
$500. It is the duty of the district clerk to prepare the minutes and 
transcript of the proceedings relative to the 'bond issue, and' it is 
the duty of the county attorney, when requested to, to furnish the 
board with a copy of the form for the bon::. After this is all done, 
the only thing that remains is the printing of the bon!!, and it would 
seem that $250 for printing seven bonds is too extravagant a luxury 
for the district to indulge in, for these bonds, coupons and all, may 
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