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,-ided by law for the nomination of candidates for all general 
state elections." 

And that the ballot 
"Shall also C()ntain the names of persons to be voted for to 
fill the various elective offices designated in said proclamation 
for counties of the class to which said proposed county will 
belong."' 

3G7 

In view of the above stated provisions of the law, that porti:Jn 
of Sec. 6 which provides that "it shall be the duty of the persons 
" " " continuing to hold the office of county commissioner" is mean
ingless, .since by the terms of the act a complete set of officers for 
the new county is directed to be elected. This is the apparent intent 
of the leigslature, and they nowhere specifically provided that any 
coun ty commissioner previously elected to office for an old county 
if, to hold over a~ a cummissioner for the new county. It is hard 
to (onceive on what leg",l principle a man elected to office for one 
county would thereby become an officer of an entirely new and 
different county without election or appointment. 

Yeu are therefore advised that in my opinion it is impo.5sible 
[or a county c:J:nmissioner who is elected as a county commissioner 
oj' an old county to hold office as a county commissioner for the 
new county without having been elected, a-s provided for in Sec. 5, 
Chap. 133, Session Laws of the Thirteenth Legislative Assembly of 
Montana. 

Yours very truly, 
D. :.\1. KELLY, 

Attorney General. 

Board of County Commissioners, Authority of. Ecad, Au
thority of Eoard to Appropriate Money for. 

The statute prO\-icles for the establio;hing- (If a public highwa? 
by petition. 

Boards of county commissi'o'l1ers are absolutely 'prohi:)itcd 
from incurring any inclelbte-c1ness or liability fo'r a :i;ng-L~ jHtr

pose in ex:..:css cf $lO.OOU.oo. without the appr,)\'al ci a ma· 
jority of the electors. Such boarcls are not authOrIzed by any 
provisioll of law to pay :for work on roads in ac!\'an::e 0: ib 
/Ieing done. 

December 8th, 1913. 
Honorable Board of County Commissioners. 

Hamiltcn, :\lontana. 
Gentlemen: 

I am in receipt of your letter, submitting the following questions: 
"1. Can a board of county ccmmis3ioners legally let a 

contra-:!t for b:Iildin,;; a wagon road without a petition having 
been presented and acted on? 
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"2. Can a board of C<lunty commissioners legally let a 
contract for the building of a piece of road to cost over 
$10,000, when the county is to pay only $5,000 for the amount? 

"3. Can a board of county commissioners legally appropri
ate and draw a warrant for $5,000 to apply on road work 
before the work has been commenced?" 
1. Chap. 4 of Chap. 72, Session Laws of 1913, contains provisions 

for the filing of a petition direct to the board of county commis
sioners to 

"Establish, change or discontinue any common highway therein," 
And it is provided' in Sec. 4 of Chap. 1 of said Chap. 72, that: 

":\lain highways shall be such as are established or improved 
in the mannE'r provided by Chap. 4 of this act." 

If a county board may act independently of the petition in the 
establishment of a highway, the form and contents of the petition 
are immaterial. True, the petition may have the effect of coercing 
the board into action, and still the board has discretionary power to 
refuse to grant the petition. If, therefore, the board may act on its 
own initiative, the ,petition is of little moment. A mere verbal state
ment thM a highway was needed in a certain locality would' be 
sufficient, and still the statute is very specific as to what must be 
alleged and described in the petition. This would seem to be an idle 
provision if no petition at all is required. 

The provisions of Sec. 3 of Chap. 1 of said Chap. 72, relating to 
definition of "public highways," cannot have the effect of rendering 
ino.perative the provisions of said Chap 4. Said Sec. 3 relates to what 
already exists or to some declaration or action concerning the same, 
rather than to an act of the county board in establishing, laying out, 
opening, etc., a public highway in the first instance. 

Neither does the power conferred upon county boards by Sec. 
:::894, Revised Codes, "to layout, maintain, control," etc., public high
ways conflict or change the method of procedure indicated by said 
Chap. 4 of Chap. 72. The Supreme Court of ::'v1ontana has in several 
cases had under consideration questions relating to the establishment 
:)f public highways. and in no case has it been intimated that a 
petition is unnecessary, but the intimation has ·been tQ the contrary. 

Crowley v. Board, 14 }'lont. 299. 
Currin Y. Clark, 14 1'lont. 301. 
Pagel Y. Board, 17 :\lont. 586. 
Read v. Lincoln County, 46 :\'lont. 31, 64. 

In the Pagel ca,e, supra, the court set aside an order of the 
county board esta.blishing a county road because the petition therefor 
and subsequent proceedings were too indefinite; and in the Lincoln 
County case, the court said: 

'·Sec. 2894, Revised Codes, giYes boards of county com
missioners general power and authority to establish and main
tain highways, ferries and bridges, and Sec. 1390 et seq. point 
out the methods of procedure." 
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Sec. 1390 referred to in the above quoted decision relates to and 
provides for a petition for a highway. In Becker v. Hovey, 26 Pac. 
585, the Supreme Court of Kansas had under consideration a defective 
petition relating to the opening or improving of a county road. The 
court held that the board had no authority under such petition to 
order the opening of the road, and further stated that: 

. "The board of county cmmissioners have no power to establish 
highways by resolution." 

Noffzigger v. McAllister, 12 Kan. 315. 
Commissioners v. Mullenbecker, 18 Kan. 129. 
Shaffer v. Weech, 34 Kan. 595 . 

. 9 Pac. 202. 
I am not prepared to say that a county board does not have in 

any case whatsoever authority to establish a public highway without 
3l petition, ,but the statute seems to provide for establishing it by a 
petition, and if the petition method is followed there can be no doubt 
any other method is open to question, and perhaps would not be 
sustained except under special circumstances, which made it appear 
plainly to the court that the road was a necessity, and that it could 
not be esta'blished by petition. The mere fact that the land owners 
may grant a free right of way would perhaps be conclusive as to 
them and under which they would be estop,ped from disputing the 
legality of the highway, ,but it would not be conclusive as to other 
electors or taxpayers wtihin the county. 

3. The provisions of Sec. 5, Art. XIII of the State Constitution, 
8Jbsolutely prohibited a county board· from incurring ·any indebtedness 
or liability for any single purpose in excess of ten thousand dollars 
without ,first securing the approval of a majority of the electors. I 
take it, however, that it is somewhat immaterial as to the amount 
named in the contract for the construction of the road; ,provided it is 
emphaUcally provided therein that the county shall in no event be 
liable for a greater sum than the limit of its authority, which in this 
case is, as you stated·, five thousand dollars. 

3. There is no provision of law authorizing a board of county 
commissioners to pay for road: work in advance of the work being 
done. Bills against the county should be filed a:nd audited, and if 
in payment the pledge in advance is made or given, it must be under 
some business arrangement, and is without direct authority of law, 
and the officers so paying in advance would be liable personally in 
case it developed· subsequently that the county had been wronged 
by such payment. 

Sec. 2880, Revised Codes. 
If the county makes a positive contract, agreeing to pay the five 

thousand dollars, that contract is just as binding on the county as a 
county warant would be. However, if for business reasons a warrant 
is drawn, the board should guard itself in such a manner that no 
money is to be paid from the treasury until the work has actually 
been performed afld accepted by the act of the board. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 




