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liquors in quantities of more than a quart can he issued, no am~ullt 

can be collected therefor. This, think, answers your first two 
questions. 

The rule in regard to the sale of malt Jiquors is laid down in 
the opinion above referred to on page 266, where it is held that every 
brewer or manufacturer of malt liquors who sells malt liquors in 
quantities of more than four gallons must pay a license, graduated 
according to the amount of his sales. This refers to a wholesale 
business and license therefor. If the dealer sells malt liquors in 
less quantities than four gallons, that is at retail, he would be required 
to pay the license ,provided' for in Sec. 2759. What has been said 
above, I think, disposes of your fourth question, for if the license 
to sell liquors in quantities of one quart or more is the same as 
that required of persons selling in quantities less than one quart, such 
persons would be in the same class, and therefore the limitations 
imposed by law upon the number of saloons would apply as well 
to them as to other persons. In this connection it is to 'be noted 
that Chap. 35 of the 8ession Laws of the Thirteenth Legislative As
sembly provides in part as follows: 

"It shall be unlawful for any county or city in this state 
to issue more than one license for every five hundred in
h3Jbitants in any city or town, to any liquor dealer, that is 
a person :who sells spirituous, malt or fermented liquors or 
wine, in less quantities than one quart." 

An attempt is made here to make a distinction 'between persons 
selling liquors in less quantities than a quart and those who sell by 
the quart or more, a distinction not mad'e or recognized in the law 
relating to licenses; and in as much as no person may sell liquors 
without a license, and no license is provided for persons selling liquors 
in quantities of a quart or more, a person attempting to do so would 
be without the law. Hence, the only liquor license which can be 
issued for sales of spirituous liquors in any quantity is the regular 
retail liquor .license, and the provisions of Chap. 35 of the Thirteenth 
Legislative Assembly Laws, would apply to such licenses, and limit 
the number of places at which liquor could be sold. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Indebtedness Between Counties, Settlement of. Settlement, 

of Indebtedness, Into What Found Paid. County High School, 

Fund of. 

There is no refel'en'ce made in Cha:p. 133, Laws 1913, a.s to 

the dispo·siti'On to 'be made of funds paid by one Icounty to 

::lTlother. 
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In case a part of the indebtedness is because of debts con
tracted or expenditures made on account of a county high 
school, then t,he prcportionate share of the moneys paid should 
be credited to the high sC;lO:)1 fund. 

Hon. R. S. Steiner, 
County Attorney, 

Big Timber, :.'IIQntana. 
Dear SIr: 

Decem bel' 5th, 1913. 

I beg to acknowledge receipt of your letter of the 21st instant. 
together with an oplllion rendered by you to the county high school 
of your county, in answer to a request for an opinion from them 
upon the following questions: 

"In the settlement between Sweet Grass County and Still· 
water County there is a balance due Sweet Grass County. 
\Vhen said balance is paid Sweet Grass County, does any part 
of it go into the Sweet Grass ·Connty high school fund?" 
The provisions of Chap. 133 of the Thirteenth Legislative As· 

sembly of Montana are specific enough in regard to the manner in 
which the indebtedness shall be distributed between the two counties, 
but you entirely omit any reference as to what disposition shall be 
made of the fund.;; that are paid by one county to the other. In the 
arbsence of such a provision we must turn to general principles of 
law and equity for a solution of the problem. 

A similar question has heretofore been considered by this office 
in regard' to a division of school districts, in which the question 
submitted by the Hon. D. W. Doyle, county attorney of T~ton County, 
was: 

"Into what fund should money be paid that has been received 
by an old school district from a new school district, under 
the provisions of Sec. 405, Chap. 76, of the Laws of 1913," 

A copy of which opinion I am enclosing herewith. 
It is only a pre-existing indebtedness at the time of the county 

division which gives rise to any payment ,by a new county to the 
old, and the purposes of such payment is that such indebtedness may 
be paid and collected, so far as the new county is concerned. As a 
corollary to this proposition, it would seem that moneys paid by the 
new county to the old on account of this indebtedness should -be 
applied to the indebtedness which occasioned the payment. That you 
will note is in substance what we held in regard to the payment by 
a new school district to an Old, of their proportionate share of the 
indebtedness. Under this view the high school fund of Sweet Grass 
County would not be entitled to any of the moneys paid to Sweet 
Grass County by Stillwater County upon a settlement of the indebted
ness provided for by Chap. 133 of the Session Laws of the Thirteenth 
Legislative Assembly, unless a ,part of said indebtedness is due to 
debts contracted or expenditures made on account of such high school. 
And in such case the high school fund should be allowed only such 
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proportion of the moneys so paid, as the debt incurred on account 
of the :high school bears to the whole ind'ebtedness of the county. 

While it is true that boards of county commissioners have control 
of county funds, revenues and property, as pointed out by you in 
your opinion, they are, nevertheless, subject to the general rules of 
law and equity in their dealings with the taxpayers' money as ordinary 
individuals would -be, and they cannot disregard the equitable rights 
and interests of the persons who are ultimately responsible for the 
payment of county indebtedness. 

I have above indicated' my opinion as to what distribution should 
be made of the funds received by Sweet Grass County from Stillwater 
County, which you will note is based more upon abstract principles 
thna upon specific provisions of the act. 

Yours very truly, 
D. ~L KELLY, 

Attorney Genet-,,/. 

County Commissioner, Where County Is Divided. Division 
of County, Residence of Commissioner. 

\V'here a cnunty is cli\'icled and the residence of one of the 
CGt1l1ty commissioners is in the new county, stlch commissionel' 
cannot hold his offi·ce in the new, 'cotlnty, tlnles5 -he has been 
eLcted or appointee!. 

Han. C. R. Tisor, 
County Attorney, 

Miles City, ~lontana. 
Dear Sir: 

December 6th, 1913. 

am in receipt of your communication under date of the 2nd 
inst., asking for my opinion upon the following question: 

"Under the new county act is it possible for a oounty 
commissioner who maintains his residence in the new county 
and who was elected as county commissioner of the old county 
to continue to hold the office of county commissioner of thE
new county?" 
The provisions of Chap. 133, Session Laws of the Thirteenth Legis

lative Assembly, relating to this subject are as follows: 
"Sec. 5. At the election provided for in Sec. 3 of this 

act, there shall be chosen such county, township and district 
officers as are now or may hereafter 'by general law be pro· 
vided for in counties of the class to which said new county 
is determined to belong as herein provided." 
This section excludes from this provision constables and justices 

of the peace, as well as school trustees. 
Sec. 3 of said law provides in part as follows: 

"All nomination of candidates for the offices required to 
be filled at said election shall be rna-de in the manner pro-' 
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