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witnesses would not be entitled to fees as for attendance upon a 
judicial proceeding in a court established under the provisions of 
the constitution. (Art. VIII, Sec. I, of the Constitution of Montana.) 
The act itself nowhere expressly provides for the pay:nent of witnes.3 
fees, and the only basis for arguing that the state .fire marshal's 
fund is liable for such fees would be ·by classing them as "expemes 
incurred by the department," mentioned in Sec. 21 of the act; but 
expense in the ordinary sense of the term does not mean witness 
fees, used in connection with such work as is prescribed for the 
fire marshal 0.1' other boards of an administrative character, which 
contemplates such matters as traveling expenses. clerk and stenog· 
rapher hire, rent, etc.; expenditures necessarily incurred in carrying 
on the duties of the office. 

A further reason for concluding that witness fees are not in· 
tended to be paid out of the fund of the state fire marshal is that 
the legislature nowhere specifically provides for such fees, either as 
to when, where or by whom they are to be paid, nor the a:nount 
thereof, nor any method by which they are to be computed. It. is it 
very well knQwn and established principle of law that fees cannot 
be charged' or paid by the disbursing officer, in the absence of ex· 
press statutory provisions defi'ning and creating such fees and giving 
authority for their payment. The matter of allowing such fees is 
entirely within the discretion of the legislature, and the legislature 
may impose upon individuals the duty of appearing and giving their 
testimony in such hearings, as one of the burdens' and duties of 
citizenshIp. 

You are, therefore, advised that because there is an entire absence 
of any express provision as to witness fees in inYestigations by the 
fire marshal, under Secs. 9, 10, 11, 12 and 13 of Chap. 148, Session 
Laws of the Twelfth Legislative Assembly, either as to the fund 
from which they are to be paid, the amount thereof, or by what 
method they are to be computed, it is my opinion that such fee, are 
not a proper charge against the fire marshal's fund. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

G. A. R. Records. Records of G. A. R. Custodian of G. A. 
R. Records. 

Tlhe ~person for c;ustociia.n of ,the G. A. R. records is the 
party selected therefor, as provided in Chap. 32, Laws 1913. 

Han. 'William Keating, 
State Auditor, 

Helena, Montana. 
Dear Sir: 

November 10th, 1913. 

Some time ago you submitted to this office for solution the follow· 
ing query: 
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""Who is the legal custodian of the G. A. R. record room 
in the state capitol "building, and therefore entitled to draw 
the salary of that office provided by law?" 

339 

The Journal of the Twenty-ninth Annual Encampment, G. A. R., 
at page 11, discloses that Mr. John H. Rohrbaugh of Helena was 
appointed as custodian of the room in question for the period of 
one year from the 3rd day of :\Iarch, 1913, this appointment being 
made by :\lr. W. Y. Smith of Bozeman, department command"er. There­
upon :\lr. Rohrbaugh, under said appointment, entered into the dis­
charge of the duties devolving upon him by virtue of such appoint­
ment and has since been in charge of said room as custodian thereof. 
At the annual G. A. R. encampment held at Great Falls, May 8-10, 
1913, the report of ;'vIr. Smith, as department comma"nder, was received 
and referred to a proper committee; it reported thereon, and mad"e 
recommendation: 

'That we have read and carefully examined the report of 
the department commander referred to us, and concur therein, 
and approve of the official acts of said department commander, 
so far as the same are set forth in his report, and we, your 
committee, respectfully recommend that the term for which 
said custodian provided _Jr in Senate Bill No. 30, Chap. 32, 
Session Laws of the Thirteenth Legislative Assembly, and 
who has been selected by the department commander of this 
department, be extended and continued by the incoming ad­
ministration, because we think that the work that has already 
been done by the present incumbent is of such a character 
that it suggests that other work be done that cannot be done 
by a new appointee successfully, until after considerable ex­
perience in such work, and that the said room can be managed 
and" controlled and provided for much better if the selection 
already mentioned can be extended as herein recommended." 

This committee report was concurred in and adopted by the 
encampment. At the sarrie meeting J:ew officers were elected, and 
Mr. P. VIT. Sheehy of Butte succeeded Mr. Smith as department com­
mander for the year commencing May 10, 1913. Thereafter on Sep­
tember 10th Department Commander Sheehy issued the following order 
of appointment: 

"Headquarters Department of Montana, 
Grand Army of the Republic. 

"Capt. John A. Schmitt, 
Helena. 

"Dear Sir and Comrade: 

Butte, Montana. 
September 10th, 1913. 

"By virtue of the authority invested in me, I have this 
day appointed you to take charge of the Hall of Records of 
the G. A. R. in the State House at Helena, on or before the 
15th day of September, 1913. 
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"You will report to the Secretary of State, and show him 
this order. 

"By Command of 
"P. W. SHEEHY, 

"Department Commander Montana G. A. R." 
This document being filed and recorded in your office, accompanied 

with a request for the issuance to Mr. Schmitt of future wararnts for 
the salary of the office. It appears that Mr. Rohrbaugh was apprised' 
of this appointment, but refused to recognize the validity of the 
same, and upon demand by Mr. Schmitt refused to surrender posses­
sion of the office room in the capitol, of which he had theretofore had 
charge, and still persists in such refusal to recognize the validity 
of the appointment. It appears that :\11'. Schmitt has at all times 
held himself in readiness to take charge of the custodian's office 
and to perform all the duties of the position under his appointment 
by Department Commander Sheehy, but is prevented from so d'oing 
by the acts of Mr. Rohrbaugh. 

On the 8th instant Colonel Nolan, representing Mr. Rohrbaugh, 
and Mr. E. D. Weed, representing Mr. Schmitt, appeared at this 
office on behalf of their clients and were accorded a hearing upon 
the merits of the controversy existing between these contending 
parties, and the argument and authorities submitted have lightened 
the labors of this office in reaching a 'conclusion in the matter. 

By reference to the law (Chap. 32, Thirteenth Legislative Assembly) 
relating to the storage and safe keeping of the records of the Grand 
Army of the Republic, it will be found that: 

"The room set apart in the capitol building in compliance 
with the provisiofrs of an act approved March 5th, 1903, for 
the purpose of storage and' safe keeping of archives, records, 
documents, ,relics and momentoes of the Department of Mon­
tana of the Grand Army of the Republic shall be suitably 
furnished and shall >be under the charge of a custodian se­
lected by the department commander of Department of 'Mon­
tana of the Grand Army of the Republic, and their successors 
in office." 
It will be observed that this enactment does not fix any term 

for the custodian appointed by the department commander, and this 
being true it evid'ently was the intent of the legislature that this 
appointment should be made under and subject to the rules and regu­
lations governing the Grand Army of the Republic. By referring to 
the Grand Army Blue Book, it will be found that elective officers 
of each department of the Grand Army of the Republic shall be 
elected annually, and shall hold office until their 'successors are duly 
installed. 

Blue Book, 1906, pp. 64-66. 
With regard to appointive officers it is !~rovided: 

"The department commander shall, im.nediately after en­
tering upon his office, appoint " " " and may remove these 
officers at his pleasure." 

rd. GG 
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I am of the opinion that the appointment of a custodian under 
our lp.gislative enactment providing therefor is subject to the rules 
and regulations governing other appointments, for it can scarcely be 
contended that a department commander in making appointments 
should be governed by one rule in the case of some appointees and 
by a wholly different rule in the case of others. The mere fact 
that the department commander is by legislative enactment empowered 
to appoint a custodian for this room instead' of being authorized 
to do so by a rule or regulation of the department does not, in my 
opinion, ,change the principle that all appointments are governable 
by the same rules and regulations. 

Whether or not Department Commander Smith had a right to 
apPoint Mr. Rohrbaugh for one year is a question not necessarily 
an iS8ue in this controversy, for in any event, no matter what the 
term of a,ppointment may have ,been, Mr. Rohrbaugh took the office, 
in my judgment, subject to being removed therefrom at the pleasure 
of the department command'er. It was urged at the argument, and 
I believe correctly, that the authority of an appointive officer, under 
a law which does not prescribe the duration of the office, is terminable 
at the will of the appointing power, the right of removal ,being an 
incidp.nt to the right of appointment. Nor is it necessary that an 
uvpointee be formally discharged or that ,he resign, for: 

"The mere appointment of a successor would per se be a 
removal of the prior encumbent." 

Ex parte Hennen, 13 Pet. (U. S.) 230 (261). 
At the argument considerable was said pro and con as to whether 

or not the position of custodian is a public office, or a mere contract 
of employment. I am inclined to the belief that to settle this con· 
troversy it is unnecessary to decide the legal status of the holder 
of this position, other than to say that the appointee is not, in my 
judgment, a public officer, though he is an officer of the society from 
which he derives employment, and as such officer becomes more than 
a mere employe, for be represents the department commander, who 
in turn Is amenable for his official conduct to the society commis­
sioning him to the post of department commander. 

I am of the opinion that the appointment of Mr. Smith was a 
legal appointment and that the salary incident to the office should 
in the future be paid to him. However, this office is not clothed 
with power or authority to eject Mr. Rohrbaugh, nor to require him 
to surrender his post to Mr. Smith, this being a matter which must 
be determined by the society having charge thereof. 

Attention is called to Sec. 66 of the Blue Book, which provides: 
"All members shall have the right of appeal, through the 

proper channels, from the acts of posts or post commanders 
and department commanders or encampments to the next high­
est authority, and to the commander-in-chief, whose d'ecisions 
shall be final, unless reversed by the national encampment; 
but all decisions appealed from shall have full force and effect 
until reversed by com,petent authority." 
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And Note 5 to this section provides: 
"A department encampment not being in session, an ap­

peal from the original act of the department commander, or 
department council of administration, may be made direct to 
the commander-in-chief." 
It would appear from these excerpts that the parties to this 

controversy have a remedy within the councils of their organization, 
where it should properly be settled, but thus far neither party to 
this controversy has availed himself thereof. My conclusion is Mr. 
Schmitt is entitled to the office and to the salary incident thereto, 
and that the salary should run from the time that Mr. Schmitt as­
sumes active charge of the hall of records and becomes custodian 
thereof. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Assessment, Reduction of. Reduction, of Assessment. 
Fact'sexaminecl and held that boaI'd 01£ equalization die! not 

exceed its jurisdiction in ordering the decrease of the assess­
ment. 

Hon. A. H., McConnell, 
County Attorney, 

Helena, Montana. 
Dear Sir: 

November 10th, 1913. 

On the first instant you addressed a letter to this office request­
ing an opinion as to the validity of the action of the board of county 
commissioners of Lewis and Clark County, sitting as a board of 
equalization, in reducing the assessment made by the county assessor 
of your county upon the property of the hotel investment company, 
a corporation, known as the Placer Hotel, located at Helena, Montana. 
From the statement of facts, I gather that this property was assessed 
at one hundred forty-nine thousand, three hund'red dollars, which assess­
ment included the real estate and the improvements thereon. T'hat 
on the 9th day of August the board of county commissioners, sitting 
then as a board of equalization, was petitioned to reduce the assess­
ment of the real estate and improvements to one hundred' thousand 
dollars, the application for the reduction being accompanied 'by the 
affidavit of N. B. Holter, president of the said corporation. It appears 
that the total investment of the company to March 1st, 1913, for real 
estate and improvements thereon was two hundred ,fifteen thousand, 
six hundred dollars, but that the reduction asked for from the assess­
ment as returned by the assessor was sought upon the ground' that 
the said property was a public enterprise, and was non-productive 
in character, yielding an annual net income of approximately fifteen 
hundred dollars. 
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