
OPrNIONS Oli' THE ATTORNEY GENE'RAL 28'1 

Further than this, is the provision of our law which prohibits 
the making of any profit out of public fun~s by public officers. The 
portion of Chap. 88 above quoted is a direct limitation upon the 
interest to be collected by officers or paid by banks in which public 
funds are deposited. 

You are, therefore, adVised that it is not lawful for a city or 
county treasurer to demand or accept, or a d'epository bank to pay 
more than two and one-half per cent interest 'on publIc moneys of 
the cities or counties, deposited in such banks under the provisions 
of Chap. 88 of the Session Laws of the Thirteenth Legislative Assembly. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Distdct Judges, E'xpenses of. Approprri'ation, Expenses of 
District Judge. 

The expenses of distrioct judge f'rom }alJ1,uary I, 1913, in
curred r;vhile upon offidal business within their districts, and 
ouvsid'e of ,the 'counties where they ,reside, are rproiper ,charges 
against ,the .appropriation 'made by the legislature March, 1913. 

Hon. S. V. Stewart, 
Governor of th~. State of Montana, 

Helena, Montana. 
Dear Sir: 

August 25th, 1913. 

I am in receipt of your' communication of the 7th instant, en
closing a letter from Judge J. B. Poindexter of Dillon, Montana, 
raising the question as to whether the appropriation made by the 
last legislative assembly, House Bill No. 420, Sec. 1: 

"That the following sums or so much thereof as may be 
necessary, be and the same are hereby appropriated out of 
any money in the state treasury for the objects and purposes 
hereinafter expressed, for the period commencing March 1st, 
1913, and ending February 28th, 1914," 

Is available for the purpose of paying the expenses of district judges 
incurred' while attending court business within their several districts 
and outside of the counties within which they reside, under the 
provisions of Chap. 91 of the Session Laws of the Twelfth Legislative 
Assembly? 

The general rule is, of course, that appropriations can be used 
only to pay salaries earned or expenses incurred within the period 
for which the appropriation was made. 

Opinion of the Judges, 5 Nebraska, 566. 

In the present· case, however. we are confronted with some 'circum
stances which ·do not ordinarily occur when questions of· this.' sort 
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arise. First, the legislature, by passing the appropriation bill for 
1913 and 1914, caused all sums left over from their previous appropria
tion to lapse into the treasury, so that after March 1st there were 
no funds available from the previous appropriation to pay the ex
penses of district judges between January 1st and' March 1st, 1913. 
The legislature must be presumed to have known the effect of the 
passage of the appropriation bill of March 1st, 1913, in this respect. 
Also, by the terms of Chap. 91 of the Laws of the Twelfth Legis
lative Assembly the legislature has provided a strict and definite 
method by which district judges are to proceed to get reimbursement 
for expense incurred when on official duty within their districts. They 
must observe this method or go -without the reimbursement, for the 
expression of the one method and means carries with it the exclusion 
of some other method. The reason for specifying certain times and 
manner at and' by which judges could present their claims for such 
expenses, are in all probability to expedite and make regular the 
examinations and allowance of 'Such claims. And having imposed 
such restrictions upon the presentation of claims, it may be said 
that the claims do not mature until the date so named, and that an 
obligation to pay them does not come upon the state until the dates 
named, and until the claim is made out in accordance with the pro
vision of said Chap. 91. Neither is any authority given to the judges 
making the claim or to the ·board of examiners upon the presenta
tion thereof, to segregate the expense incurred' previous to March 
1st of any year, from that incurred aft~r the 1st of March. In 
other words, the -claim must be presented as a whole. 

None of the numerous cases examined upon the subject of ap
propriations approaches the one in hand very closely as to facts. 
The one most nearly on all fours with the present case is that of 

Irelan v. Colgan, 96 Cal. 413; 31 Pac. 294. 
In that case an office of state engineer was created for two years, 
beginning May 18th, 1889, and a salary of three thousand per year 
was provided. The salary for the office was appropriated for the 
whole two years; that is, six thousand dollars was appropriated for 
the purpose of paying the salary of the state engineer, and the 
language of the appropriation act stated that the sums appropriated 
thereby were for the objects thereinafter expressed, and for the sup
port of the government of the state, for the 41st and 42nd fiscal years. 
The 41st fiscal year began July 1st, 1889, a month and a half after 
the creation of the' office. The supreme court of that state in in
terpreting the act creating the office and the appropriaion bill, used 
the following language: 

"In determining whether an appropriation has been made 
for the payment of a particular claim, we do not look merely 
at the form of words used. The intention of the legislature 
is to be ascertained from the language of the act, and the 
provisions of other statutes relating to the same subject; and 
the nature of the claim for which the appropriation is made." 
And the court held In an action of mandamus to the state con-
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troller that it was the intent of the legislature to provide in its 
appropriation for the payment of that part of the salary which be
came due before the beginning of the 41st fiscal year. That is, 
that the words appropriating money for the support of the govern
ment for the 41st and' 42nd fiscal years were not under the circum
stances a limitation of the appropriation to salaries actually earned, 
and expenses incurred, within that period. 

You are, therefore, 2dvised that for the reasons above stated 
I am of the opinion that the expenses of district judgcG from January 
1st, 1913, incurred while upon official business within their districts 
and outside of the counties wherein they reside, arc proper charges 
against the appropriation made by the legislature Marct, 1913. 

Yours very truly. 
D. M. KELLY, 

Attorney General. 

Public Moneys, Deposit of. Current Business, What Is. 
'f;he Etatute 'nc· !being 'specific in ·defiining t'he Iperiod of time 

to be taken into aCCOl1'.lt by ,the treasurer in estimating- the 
amoun.t of :m·oney to 'Withhold frOIll ,deposit, fo.r 'current busi
ness, the trea'su.rer i's genenally within ,his :rightsin withrhol<cling 
a s'uffi'cient :a'm'ount to p'ay current exlpenses 'oif the ICOl1l1ty for 
one qUi1rt-er. A'nd sil11cehe 'mlay keep the amo:untestimated 
by Ihim as n:eces'sary fOir current expenses in a'ny pl'a'ce 'he sees 
fit. 'he -can.not be made Ito alccount for interest npo'n it. This 
privilege, however, cannot he made use of to the profit of the 
county treasu.rer. 

Hon. H. S. McGraw, 
State Examiner, 

Helena, Montana. 
Dear Sir: 

August 25th, 1913. 

I am in receipt of your letter of the 17th instant. submitting 
the question: 

"How shall the term 'current business,' as usea III Sec. 1, 
Chap. 88. Laws of 1913, be construed as to timeT' 
The section above referred to merely provides that it is the 

duty of the county treasurer to deposit all public moneys, "excepting 
such as may ,be required for current business," but does not attempt 
to define the term "current business," nor does it give any specific 
direction as to the time which may be taken into account by the 
treasurer when estimating the amount of money which he may with
hold for such current business. A very similar question was con
sidered by this department in an opinion addressed to Hon. Victor 
R. Griggs, county attorney of Hill County, in which it was held that 
the treasurer was generally within his rights when he withheld 
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