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the board' nor the warden must let by contract to any person 
the labor of any convict in the prison." 
Sec. 2729 of the Revised Codes directly empowers the board to 

employ convicts without the walls or enclosures of the state prison: 

"If at any time, the board is of the opinion that it would 
be to the interest of the state to employ any portion of the 
prisoners, either within or without the walls or enclosures 
of the state prison, either in improvement of the public grounds 
or buildings, or otherwise where they may be profitably em­
ployed, it has power to so employ such labor; it must in 
such case direct the warden accordingly in writing, and cause 
a record of such order to be entered at length on the records 
of the board." 

In view of the power lodged' in the board in the sections quoted, 
the legislature of the state has by Sec. 9731 extended the state 
prison to any place where prisoners may be employed: 

"The state prison is hereby declared to extend to and 
over any place or places of employment of the convicts with­
out the walls or enclosures of the prison, at which convicts 
may be employed." 
In view, therefore, of the policy of the law in regard to prisoners, 

as indicated by the constitutional provision above quoted, and of 
the authority directly given to ,the state prison commissioners to 
employ convicts 'at mechanical ,pursuits and hard labor, either within 
or without the walls of the state prison, and to furnish materials 
for the purpose of such labor, and in view also of the humane doctrine 
of reformation involved in this scheme of law,' you are advised that, 
in my opinion, the action of .the state board of prison commissioners 
in employing. certain prisoners from the state prison In the can· 
struction of ,buildings at the state tuberculosis sanitarium is not 
in violation of any law of this state, and that it is a matter entirely 
within the ,discretion of the state board, and entirely within the letter 
and the spirit of the laws of the state. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

State Lands, Duty of County Clerks. County Clerk, Duty 

of. Recording of Instruments, Relating to State Lands. 

"Clear Li'sts" or "Certificates" fmffi the ,co'mmissioner of the 

general land offi:ce, conveyin'g title Ito ,tjhe 'State, (have the force 

and effect of patents, mlJd being the evidence of title in the 

state, are 'e<nti tied to recoJ1d in the office of the derk and 

recorder 'of the county in which the land is situate. 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 

Hon. Sidney Miller, 
Register State Land Office, 

Helena, :'Ilontana. 
Dear Sir: 

July 29th, 1913. 

25~ 

I am in receipt of your lettter of this date, submitting the question: 
"Is it the duty of the county clerks and recorders of the 

various counties of the State of )lontana to record certificates 
issued by the commissioner of the general land' office granting 
land to the State of :'Ilontana within such county," 
In your letter it is stated that one of such certificates, commonly 

called "clear list," relating to a grant of land from the government 
to the state and situate in Cascade County, had been sent to the 
clerk of that county for record, and has been returned with the 
statement that the county clerk, acting on the advice of the county 
attorney, refused to record .the same on the ground that "the law 
does not call for the recording of the lists in the different counties." 
We are not able to agree with the conclusions reached by the county, 
attorney. The object of the recording law is that the purchaser 
may place on record in the county where the land is situate the 
record of his title, but if the conclusions reached by the county 
attorney are correct, then the purchaser would be able to trace his 
title on the record of the county only ,back to the patent issued by 
the state, but there would not be anything of recor,d there showing 
that the state had authority to issue patent. T:he federal law granting 
land to the state does not, except as to Secs. 16 and 3G, specify or 
describe the land granted. As to the school Secs. 16 and 36, the 
federal law makes selection of the specific land' granted to the state, 
and that law is the source of the state's title. No other patent is 
issued to the state, hence, as to ,these sections, the state' looks only 
to the law for the evidence of its title, and as it is a ,general law, 
all persons must take notice of it, and there is therefore nothing 
to record in any office, for the state takes by operation of the specific 
selections made by the operation of the law itself, but in other cases 
the federal law only grants the right to the state to make selections 
of land wi.thin its border, but does not describe the land selected. 
Hence, there is nothing in the law by which it could' be ascertained 
whether the state does or does not own any land outside of Sections 
1G and 36. 

The state makes these selections of the lands an.d the selections 
so made are certified to the general land ofl;ice. If approved by the 
general land office, certificates are issued, which are sometimes called 
"clear lists." These certificates are the only evidence of the state's 
title, and whether called "certificates" or "clear lists," they are in 
effect patents from the government of the United' States to the state, 
and unless they are put on record in the county where the land is 
situate, .the purchaser could not trace his title ,back to the govern­
ment of the United States, which everyone knows to be the original 
owner of the soil. It is true that the record of these certificates or 
"clear lists" or patents are kept in the general land office of the 
state. It is also true that a record thereof is kept in the general 
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land office at 'Washington, but this has nothing to do with tJe ques­
tion as to whether they may of right be recorded in the cO:lllty 
where the land is situated. It is also true that it is ·the duty of the 
state to notify the local authorities in the various counties when state 
land ha~ been sold, but this, likewise, has no connection with the 
right to record in the connty, for if recorded, the local authorities 
could not ascertain therefrom that the title to the land had passer] 
into private ownership, hence the land office gives that information, 
so that the land if sold by the state may be list ell for assessment 
and taxation in the county. 

Sec. L, Ch. 147, Laws of 1909. 
Xotwithstanding the existence of the law w:lieil requires ll'e rf'­

cording 9f these instruments in the general Ian;] 0fi'lC2 ur thp statC', 
and m9.king it the duty of that office to procure majl~, plats, ptc., 
and to inform the local authorities of the sale of land, the legislature 
of the state enacted into law Sees. 4G43 and 1045 or the Hevised 
Codes. Sec. 4G43 provides: 

"Any instrumpnt or judgmpnt affecting the 
j;ossessbn of real pro]lprty may be recorded 
chaIJter." 

title to or 
nnder this 

Tilere is nothing in the law which compels tte owner or holller 
of a deer! to land to record the same in the c~JUnty W:lere the land 
is situate, but the right exists in him to have it so r('cor£1e1 'l!~Oil 

demand being made therefor, and it seems idle to say that the state 
does not have the same right. That the law above referred to ap­
plies to county recorders is evidenced from the fact that in the same 
article it is provided: 

"The county clerk must in all cases endorse the amonnt 
of his fee for recording the instrument recorded." 
These "clear lists" or "certificates" from the commissioner of 

the general land affice, having the force and effect of patents and 
being the evidence of title in the state, in my opinion are entitled 
to record in the office of the county clerk and recorder of the county 
in which the land is situated. This opinion relates to lieu and in-
demnity selections. 

Yours very truly, 
D. )1. KELLY, 

Attorney General. 

Mortgaged Property, Prosecution for Removal cf. Removal 

of Mortgaged Prcperty, Prcsecution for. 

The prosecutioll of a person who remo\'ed mortgaged prop­

erty prior to :'IIarch q, 1913, is not harred by the pr:l\'ision:3 

of Chap. 86, Laws 19I3. 

cu1046
Text Box




