
OPINIONS OF THE ATTORNEY GENERAL 241 

State Hoard of Horticulture, Appropriation for. Appropria

tion, When May Be Used. 

In en:t'rgen'cy ca'ses the state board of ,horticulture may, 
during fne year 1913, use appropnation 'made for 1914, as a 
basis f()lf ex:penditure unti'l same IS collected under the tax 
law, in 3'Ccordance with Sec. 1943 of 1:he Revised Codes. 

Hon. State Board of Examiners, 
Helena, Montana. 

Gentlemen: 

July 2nd, 1913. 

I acknowledge receipt of 'inquiry submitted to your honorable 
body by the state board of 'horticulture relative to the right of said' 
board at this time to take official cognizance of the amoun,t desig
nated in the general appropriation bill as expenses for said board 
for the year 1914. House Bill No. 420 (Chap. 136, Laws of "1913) 
relative to said board of horticulture contains these two items: 

For 1913, "Expenses, $13,500_00." 
For 1914, "Expenses, $13,500.00." 

Chap. 106, Laws of 1913, makes the general tax levy for the 
state for the years 1913 and 1914, from which tax levy the money 
involved in these appropriations is raised. 

Sec. 1943 of the Revised Codes, as amended and re-enacted by 
Chap. 121, Laws of 1911, referring to the state board of horticulture, 
provid'es, when "any money is expended by said 'boarg for the pur
pose of eradicating any disease or. insect pest, .. .. .... notice shall 
be mailed to the owner, and if the amount so expended is not paid 
the same is certified to the county treasurer and collected as taxes 
against the property. 

It is maintained by said 'board of horticulture that blight is 
now very prevalent in the orchard districts of Montana, and that 
the amount of money designated in the appropriation bill as expenses 
for 1913 is inadequate to d'eal with the situation; that in order to 
afford necessary 'protection it is imperative that additional funds be 
provided in some manner. 

The provisions of said Sec. 1943 seem to presuppose that the 
boatd shall actually expend the money it has on hand, or which is 
necessary in eradication of d'isease or pests, and that the same is 
then collected by the county treasurer and returned to the board 
at the time taxes are collected in the fall. 

The question submitteq by the board is whether, after the ex
pense amount named in the appropriation bill for 1913 is exhausted 
it may draw upon the appropriation item for 1914, reimbursing the 
same when the money is collected by taxation, as 'provided in said 
Sec. 1943. 

For ordinary running expenses of the 'board it would perhaps 
be a violation of the spirit of the legislative direction to invad'e the 
appropriation named for 1914 during the year 1913, but the conditions 
,here are beyond the ordinary. and from the report made by the state 
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board of horticulture, quick and immediate action is required, or 
very great and irreparable damage will result; in fact, the very 
existence of the horticultural interests of the state, so far as apples 
are concerned, is threa:tened. The legislature in making the division 
of the expenditures between the years 1913 and 1914 undoubtedly 
had' in mind only ordinary expenses under ordinary and usual condi
tions, but here an unforeseen emergency exists which, if not promptly 
met, will result in the destruction of the industry for which the 
appropriation for 1914 was made and that too prior to the time when 
such appropriation becomes available, if it cannot be made available for 
any purpose until 1914, and if the industry is <lestroyed prior to that 
time the appropriation would' :be wholly un!lvailing for any purpose. 

Th'e appropriation is made for the protection of the industry when 
it needs protection, rather than to lie dormant until the industry is 
destroyed. 

It is not the purpose ,to actually expend during the year 1913 
the °amount named in the appropriation for 1914, ,but only to use it 
as a basis of operation until the expense incurred may be collected 
as provided in said Sec. 1943. 

A legislative appropriation may extend for two years. 
Sec. 12, Art. XII, State Const. 

The legislative direction is that $13,500.00 are for expenses for 
1913, and $13,500.00 for expenses for 1914, but there is no declaration 
t,ha;t a part of the amount named' for 1913' cannot be used in 1914, 
nor that part of the amount named for 1914 cannot be used in 1913. 

It has been repeatedly held that the unused portion of an appropri· 
ation made for the first of the two years may be used during the 
second year. 

'State ex reI. Bailey v. Cook, 14 Mont. 332. 
State ex reI. Null v. Mayhew, 10 S. D. 365 
State ex reI Dales v. :Moore, 36 Neb. 579. 
State ex reI. v. Swigert, 107 Ill. 500. 
Opinions Attorney General, 1905·06, 260. 

In the Cook case, Supra, the supreme court says: 
"The appropriation involved is for a specific purpose and 

is for two years. We think the a'ppropriation in question, 
being for two years, is subject to any demands and liabilities 
that may be incurred ,by the state's agents during the' whole 
period that it was intended by the legislature that it should 
continue." 
It would seem that the appropriation of $27,000.00 is, in law, one 

appropriation, rather than two separate and independent appropria' 
tions, for, if the appropriations were independent and separate, the 
unused portion of the first year could not be used <luring the second 
year. The constitution provid'es that no money shall be drawn from 
the treasury but in pursuance of specific appropriations made by law. 

Sec. 10, Art. XII, State Const. 
But in this case the appropriation is already made (House Bill 

420, Supra) and the state levy is also made (Chap. 106, Supra), hence 
the provisions of Sec. 10, Art. XII, State Constitution, are not invaded 
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by calling into requisition at this time the item designated in the 
appropriation bill as expense for 1914 of $13,500.00, but when these 
expenses are collected, as provided in said Sec. 1943, they shall be 
used in the payment of warrants and to reimburse the fund so drawn 
upon. 

Respectfully submitted, 
D. :\1. KELLY, 

Attorney General. 

Master and Servant, Term of Employment. Holidays, Labor 
on. Compensation, for Labor on Holidays. 

An e'mp,loye 'engaged by tlhe month IJ11IU'st work ,for the master 
as is uSllal ,and customary in his line of work, not exceeding 
nine hOtllrs a day. Ext.ra ,comlpensation for labor penformred 
O'n a holild'ay 'calnnot be ,ne'covered. 

July 10th, 1913. 
Hon. W. J. Swindlehurst, 

Commissioner Department of Labor and Industry, 
Helena, Montana. 

Dear Sir: 
Under date of the 8th in st. you wrote to 'this office requesting 

an opinion upon the point as to whether an employer of labor in 
this state has a right, under the statute, to work his help, employed 
by the month, on Decoration Day, May 30th, and on Independence 
Day, July 4th, and whether such employe is entitled to extra com
pensation for those days when working under his employer's instruc
tions. 

You are advised that :\fay 30th and July 4th are both legal holi
days. (Revised Codes of 1907, Sec. 6217.) Under the provisions of 
Sec. 5283 of the ·Revised Codes, the time of employes belongs to 
the employer to such an extent as is usual in the business in which 
they serve, not exceeding in any case ten hours in the day. By your 
communication I infer that the employe to whom you make reference 
is employed by the .month at a monthly wage. In such case I am 
of the opinion that if the employer requests the employe to work 
on the days in question, and the employe submits to the demands 
of the employer, that he, the employe, does not thereby become en
titled to extra compensation. 

I am further of the opinion that if it is not usual or customary 
for the employes engaged in similar lines of work to work on legal 
holidays, that the employe in question might properly refuse to work 
on holidays, and such refusal would not be a proper ground upon 
which the employe might be discharged. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 
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