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From the above quoted portions of the code, it will be seen that 
the doing of the act forbidden by Sec. 7 of Chap. 73 of the Session 
Laws of the Thirteenth Legislative Assembly is a misdemeanor, and 
that as such the police courts or magistrates of any city or town 
have a concurrent jurisdiction with justice of the peace courts in 
the hearing thereof, and upon the complaint of any person would' be 
charged with the duty of issuing a warrant and taking the ordinary 
proceedings in misdemeanor cases. 

As to the power of a city attorney to prosecute under the act, 
we must examine Sec. 2355 of the Revised Codes, which is as follows: 

"It is the duty of the city attorney (1) to attend before 
the police court and other courts, and prosecute in behalf of 
the city, and to attend all suits, matters and' things in which 
the city may be legally interested. 
Since a violation of this law is not the violation of a city ordi

nance but of a state law, the result is that prosecutions must be 
brought by state officers, and therefore a. city attorney as such 
would not have authority to prosecute under the law, and that duty 
would devolve upon the county attorney. The functions of a city 
attorney as prosecutor in criminal matters is limited to offenses which 
are violations of town or city ordinances. 

The question of the power of cities or towns to pass an ordinance 
in any way regulating the use or control of motor vehicles within the 
limits thereof, seems to be effectually annulled and abrogated by 
the terms of this law. The general principle is well recognized that 
the highways of the commonwealth, whether urban or rural, belong 
primarily to the public, and that the absolute dominion over them 
is lodged in the Legislature. It is true that the control of streets is 
commonly delegated to municipalities in which they are loc-ated in 
such measure as the Legislature see'S fit to bestow. Nevertheless, 
the usage of them remains in the public at large subject only to such 
limitations as the municipalities are authorized by law to impose. 
The power to bestow authority implies the power to take it 'away, 
and since the Legislature has seen fit to take from cities 'the power 
to legislate in regard to the use of motor vehicles upon their streets, 
it is my opinion that they can pass no ordinance or rule regulating 
the speed of motor vehicles within their corporate limits. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Strays, Selling Increase of. Increase of Strays, Sale of. 

If the possessor of the stray cow has complied with the 

provisions of Sees. 1906 to 2002 inclusive, the title to it has 

\'ested in him and no procedure could be had to force him to 

turn the cow upon the range to be shipped as a stray. 
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June 5, 1913. 
Hon. D. W. Raymond, 

Secretary Board of Stock Commissioners, 
Helena, Montana. 

Dear Sir: 
I beg to acknowledge receipt of yours of May 6th, 1913, enclosing 

a letter from one J. F. Kiehl, wherein he makes inquiry of you as 
to the proper procedure in the case of one Norris, who has possession 
of a stray cow, the increase of which 'he is selling each year. 

From all that can be gathered in the letter, the possessor of the 
cow seems to h'ave complied with Secs. 1996 to 2002 inclusive, and if 
he has, ,the title to the cow is vested in him, and: no prooedurecould 
be had to force Mm to turn the cow upon the range. In as much 
as the party mentioned in the latter from Mr. Kiehl has not abtempted 
to ship the cow along with his other cattle, he is not liable to the 
pena;lties under Sees. 1820 and 1824, Revised Codes of Montana. 

You are, therefore, advised that under the statement of facts set 
forth in the letter enclosed by you, it is my opinion that no 'procedure 
or action can be had under the laws of Montana to force· ,the holder 
of the cow in question to turn her loose upon a range to be shipped 
as a stray. 

YOUI1S very truly, 
D. M. KELLY, 

Attorney General. 

County Surveyor, Duty to Furnish Office for. Board of 
County Commisioners, Duty to Furnish Offites. 

The county surveyor not :being one of the officers required 
to keep his office open for the transaction of business every 
day, and there ,being nothing in the law making it mandatory 
upon the county commissioners to furnish him an office, it is 
discretionary with the board of county commissioners whether 
they do or do not furnish such offi'ce. 

Hon. J. D. Taylor, 
County Attorney, 

Hamilton, Montana. 
Dear Sir: 

June 5th. 1913. 

I beg to acknowledge receipt of your letter of May 10th, 1913. 
wherein you asked for my opinion upon the question as to whether 
a board' of county commissioners is under any duty to furnish an 
office for a county surveyor in this state. 

Sec. 2967, Revised Codes of :'lion tan a, provides: 
"All county officers must keep their offices at ,the county 

seat." 
And Sec. 2968, Revised Codes of :'Ilontana, is as follows: 

cu1046
Text Box




