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for more than eight hours in iwenty.four hours, any haisting engine 
at or in any mine. It is provided, however, that the act shall apply 
only to such plants as are in continuous operation or are operated 
sixteen or more hours in twenty-four hours of each day, or at or in 
any mine where said hoisting engine developed fifteen or more horse 
power, or at or in any mine where there are fifteen or more men 
employed underground in twenty-four hours of each day. The following 
section fixes the penalty for a violation of the provisions of the 
section just referred to. 

In the statement of facts it appears that the engineer in question 
runs, handles or operates the hoisting engine only seven haurs a day, 
and that the remaining two hours are consumed in getting ready to 
operate the engine, and in work about the boiler room, after the 
actual work of hoisting has ceased. It is obvious, therefore, that there 
is no vlOlatlOn of tile statutory provisions to which attention has 
already been called, and unless there bea further provision of law 
which might apply to the case in question it is manifest that the 
engineer is without a valid complaint. By reference to Sec. 1739, 
Revised Co lies, it is found that provision has been made as follows: 

"A period of eight hours shall constitute a day's work on 
all warks or undertakings carried on or aided by any munici
pal, 'county, or state government, and Oll all contracts let by 
them, and in mills and smelters tor the treatment of ores, 
and in underground mines, and in tne washing, reducing or 
treatment of coal." 
The foregOing is the only law· in force which might be made ap

plicable to the case in question,and it is evident from a reading of 
the section that it can not be made to cover the case of this engineer, 
for from the statement of facts he is not employed in a mill or smelter 
for the treatment of ores, nor is he employed underground, nor is 
he engaged in washing, reducing or treating coal. 

His employment being entirely above ground, and he being en
gaged in the actual running or operating of a hoisting engine only 
seven hours a day, though his shift consists of nine hours, I am of 
the opinion that his employment is lawful and that his employer is 
not violating any law in farce in this state regulating the hours of 
labor. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Insurance Companies, Assessment of. Corporations, Assess
ment of. Assessment, of Insurance Compani~s. 

The proper manner of assessing dom.estic insurance com
panies is to assess the mortgage loans, deposits in banks, county 
warrants, loans to policy holders on policies, and on furniture, 
fixtures, etc. 
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June 3rd, 1913. 
Hon. G. ::\1. Houtz, 

State Tax Commissioner, 
Helena, Montana. 

Dear Sir: 
Recently you wrote to this office as follows 

"I have been asked by one of the assessors of the state 
to request the opinion of your department as to the pro'per 
legal assessment of insurance companies organized under the 
laws of ::\lontana and doing business in the state. I believe 
there are but two counties in the state that this question 
affects. 

"In one, last year, assessment was made on the capital 
stock and surplus of the company; in the other upon the mort· 
gage loans, depoRits in banks, county warrants, loans to policy 
holders on policies, and on furniture, fixtures, etc. 

"Which method is correct, if either?" 
I haye carefully considered the question propounded in your letter 

as to the correct method of assessing domestic insurance companies 
in this state, and' now beg to advise that with reference to the capital 
stock of such companies, the general doctrine, which I believe is 
applicable to this case, was announced by our supreme court' in Daly 
Bank & Trust Company v. Board of County Commissioners, 33 :\lont. 
101, as follows: 

"Swcks * " " fall within the definition of the term 
'property' as given in Sec. 17 of Art. XII of the Constitution, 
and in Sec. 3680, Subdivs. 1 and 4 of the Political Code (2501, 
Revised Codes of 1907), and are to be assessed to the owners 
at their full cash value except to the extent that that value 
is represented in property which is assessed to the company." 
Corporations are to be assessed the same as individuals and the 

property subject to taxation is defined in Sec. 17 of Art. XII of the 
Constitution. See also Sec. 7 of the same article. 

In Butte Land & Investment Company v. Sheehan, 44 Mont. 371, 
our supreme court, in passing upon the power to tax the capital 
stock of a corporation, which did not own any of its capital stoclr, 
said:: 

"The only question involved is whether the authorized 
capital stock of any corporation is taxable as such against 
the {!orpvration. It must be answered in the negative. Sec. 7 
or Art. xn of the Constitution, declares that all corporations 
in this state shall be subject to taxation on real and personal 
property, owned by them not exempted from taxation. Sec. 
2510 provides that the assessor's must, between the first Mon
day of March and the second Monday of July of each year, 
ascertain the names of ail taxable inhabitants and all property 
in his ,connty subject to taxation, except such as is required 
to be assessed' by the, state board of equalization, and must 
assess such: property to the persons by whom it was owned or 
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claimed or in whose possession or control it was at 12 noon 
on the first :'Ilonday of :'Ilarch next preceding. Indeed, the mani

fest intent of our revenue laws generally is thM property 
shall be assessed to the owner." 
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In construing Sec. 2521, supra, our supreme court has said in 
l\Ionidah Trust Company v. Sheehan et aI., 45 Mont. 424: 

"The property of every firm and corporation must be 
assessed in the county where the property is situate, and must 
be assessed in the name of the firm or corporation." In Gallatin 
County v. Beattie, 3 Montana, 173, this court had under con
sideration the same questions now before us, in a somewhat 
different aspect. In that case the tax payer was a resident 
of Lewis and' Clark County and held mortgages upon real 
property situate in, Gallatin County. The taxing authorities 
of Gallatin County sought to subject the credits to tax in that 
county, and to this end made the assessment of the records 
in Gallatin County, just as the assessor of Silver Bow County 
undertook to do it in this instance, but in that case this court 
held that 'tJhe mortgages were mere chattels subject to taxa
tion in the county where actually found,-that the records of 
mortgages were not the mortgages, but only copies, and since 
the mortgages themselves were not in Gallatin County, assess
ment of them there was void." 
It would appear from the doctrine announced in this case that 

mortgage loans made by the in.surance COillItany in question are to 
be assessed not where the mortgaged: property may be located, but 
where the mortgages themselves are actually found, since the property 
subject to taxation is the mortgage itself, and not the, property held 
by wa,y of pledge to secure the loan. The mortgage is personal prop
erty of a tangible character, and has its situs for the purpose· of taxa
tion only at the domicile of the owner. 

:V[onidah Trust Company v. Sheehan et aI., supra. 
The assessor who made the assessment last year in the manner 

indicated in the first proposition of your letter evidently was misled: 
into dOing sq through the general language of Sec, 2523 of the Revised 

Codes, whioh provides in a general way that the capital stock and 
franchises of corporations, etc., must be· listed and taxed in the 
county, town or district where the principal office or place of busi
ness of such corporation is located. By referemce to the cases above 
referred to, the language of this section becomes sufficiently plain 
and relieved of ambiguity. 

It therefore follows that 'the proper manner of assessing domestic 
insurance companies is as contained in the second or latter method 
outlined in your letter, and the property which must bear the burden 
of taxation is that owned or possessed by such cor.poration on the 
first Monday of March at 12 o'clock noon of each year, and which 
falls within the constitutional definition of property as follows: 

"The word 'property' as used in this article is hereby de
clared to include moneys, credits, bonds, stocks, franchises 



182 OPINIONS OF THE ATTORNEY GENERAL 

and :all matters and: things (real, personal and mixed) eapable 
of private ownerehip, but this shall not be construed so as to 
authorize the taxation of the stocks of any company or cor
poratirm when the property of such company or corporation 
represented by such stocks is within the state and has been 
taxed." 

Sec. 17, Art. XII, of the Constitution of MOntana. 
And it becomes the duty of the aSSBssor to assess any and all 

property of the corporation pursuant to the provisions of this section 
and not otherwise. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Funds Received From U. S. Derived From Grazing Permits, 
Etc. Apportionment, of Funds Received From U. S. 

Under the provisions of Sec. 3, Chap. lIS, of the Laws of 
the Eleventh Legislative Assembly, a .county having within 
its 'boundaries .a portion of some U. S. forest reserve is entitled 
to such portion of moneys paid to the State ,by the Treasurer 
of the U. S., as the area in such county ,bears to the total area 
of the U. S. forest reserve situated within the State. And a 
county having no portion of a forest reserve within its bound
aries would not be entitled to any of the moneys paid by the 
Treasurer of the United States to the State of ::.vIontana out 
of forest reserve income.' 

Hon. Dan J. Heyfron, 
County Attorney, 

Missoula, Montana. 
Dear Sir:: 

June 5th, 1913. 

I beg to acknowledge recelpt of your communication of May 31st, 
1913, in which you ask for my opinion as to the proper apportionment 
of funds turned over by the Secretary of the Treasury of the United 
States to the State of Montana, a,rising from grazing permits and 
timber sales upon the various forest reserves situated in: this state. 

In this connection I call your attention to Sec. 3 of Chap. 118 
of the Sessiou Laws of the Eleventh Legislative Assembly, found at 
page 165, Laws of 1908. Under the provisions of this act each county 
which has within its bound:aries a portion of some United States 
forest reserve, is entitled to such portion of the moneys a.:; are paid 
to the State of Montana by the Treasurer of the United States under 
the act of congress of May 23rd, 1908, as the area of forest reserve 
in such county bears to the total area of UnIted States forest reserve 
situated within the state. 
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