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a partial report to the governor, as to the results of its investigation 
of the matter above referred to, and also that on February 6th, 1913, 
the said· committee submitted to the governor of the state "its final 
report." It appears, therefore, that the committee has performed the 
work which it was directed to perform and that having done so, it is 
ipso facto discharged and is now without further authority. 

I am advised that S. W. Langhorne, Jr., to whom your letter refers, 
was found to have embezzled funds which should have been in the 
custody of the board of stock commissioners. I am further advised 
that for the purpose of making restitution of the embezzled fun u·s 
to the extent of his ability, Mr. Langhorne and his wife paid over to 
the board of stock commissioners the sum of twenty-eight hundred 
dollars in cash and deeded to Mr. E. E. Esselstyn, as trustee for 
certain creditors, a house and lot located in the City of Helena. The 
deed to Mr. Esselstyn states that the property is conveyed to him as 
"trustee for certain creditors." The deed· does not show upon its 
face what disposition is to be made of the honse, or what creditors 
are to be benefited thereby. I am, however, advised that the con
veyance was made to Mr. Esselstyn fo·r the purpose of enabling him 
to convert the same into cash and turn the proceeds over to the 
board of stock commissioners. You are undoubtedly more familiar 
with the facts than I am, but assuming this to be the fact, it is 
my opinion that Mr. Esselstyn might at any time have carried out 
the provisions of his trust, and converted the property into cash, and 
turned the proceed·s over to the board of stock commissioners. Mr. 
Esselstyu then going out of office, conveyed the same property to 
W. C. Rae in trust for the same purpose as stated in the original 
deed. It is my opinion that Mr. Rae may proceed in like manner 
as Mr. Esselstyn might have proceeded, and carry out the purpose 
of this trust. No legislative authority is, in my opinion, necessary 
t.o enable Mr. Rae so to do. He may act upon the direction of ·the 
board of stock commissioners, duly expressed by resolution to that 
effect at a regular or special meeting of the board of stock com
missioners. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

Montana Soldiers Home, Eligibility for Admission to. 
Board of Managers, Montana Soldiers Home, Rule and Regula
tions of. Eligibility for Admission, to Montana Soldiers Home. 

Honorably discharged soldiers, sailors, or marines, who served 
in the Army or Navy of the United States during the late Civil 
War, the Mexican War, the late war with Spain, the Sioux 
VVar of 1876, Or the I\' ez Perce vVar of 1877, who are invalids 
by reason of disease, wounds, or other disability contracted in 
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the service, are eligible for admission to the Montana Soldiers 
Home. 

Volunteer citizens who served in either the Sioux or Nez 
Perce campaigns under command of a military officer are eligible 
for admission. 

The board of managers is clothed with inherent powers under 
the law to determine who shall be eligible for admission to 
the Home. 

May 31st, 1913. 
Dr. W. H. Campbell, 

Secretary Board of Managers, Montana Soldiers' Home, 
Columbia Falls, Montana. 

Dear Sir: 

Replying to your recent request for an interpretation of the pro
visions of Sec. 1290 of Chap. 93 of the Laws of the Thirteenth Legis
lative Assembly, together with your request for an opinion as to the 
eligibility of candidates for ad'mission to the Montana State Soldiers' 
Home, will say that after Cllllreful 'oonsideration beg leave to advise 
as follows: 

As you are aware, when the home was established its object was 
set forth to provide a home and substance to honorably discharged 
soldiers, sailors and marines who have served in the United Statef> 
army or navy during the war of the rebellion, and who have become 
unable to earn a livelihood by reasbn of such service or from age 
or otherwise. (Sec, 1283 Revised Codes of Montana, 1907.) Later, 
by act approved February 22nd, 1899, Sixth Session Laws, Chap. 50, 
Sec. 1290, Revised Codes, provision was made to the effect that any 
soldier., sailor or marine who served in the army or navy of the 
United States during the late civil war or in the Mexican war or in 
the late war with Spain, and received honorable discharge therefrom, 
and who at the time of admission is an invalid by reason of disease 
contracted, wounds received', or by reason of other disability, shall 
be eligible to admission to the benefits of the borne, under the 
rules and regulations prescribed by the board of managers thereof; 
on the certificate of disability of a county commissioner to the county 
physician of the county in which the applicant may reside. The last 
Legislative session amended' this section so as to include persons as 
eligible to admission who within the borders of the territory of Mon
tana served in the Sioux war of 1876, or the Nez Perce war of 1877, 
and received honorable discharge therefrom. Applicants under this 
provision must, of course, at the time of admission, be invalids by 
reason of disease contracted, wounds received, or by reason of other 
disability, but they are to be admitted: 

"Under the rules and regulations prescribed by the board of 
managers on the certificate of disability by a county COmmis
sioner to the county physician of the county in which the 
applicant may reside." 
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The test of qualification appears to. be that an applicant must 
have served in either the Sioux war or the Nez Perce and received 
honorable discharge therefrom. In commenting upon the interpretation 
to be given the words above italicized, you inquire whether the meaning 
be a!l official discharge in the military sense or whether the act 
applies only to persons in the regular service to the exclusion of 
volunteers who served under the command of a military officer. It 
has been held that service in the army of the United States means 
in battle or service as soldiers under the command of officers of the 
army. 

Stuart v. U. S. 85 (18 Wall U. S. 84.) 
21 L. E. D. 8Hi. 

lL has further been held, under an act pr.oviding that no minor shall 
be enlisted or mustered into the military service of the United States 
without the consent of his parent or guardian, that the word "military 
service" includes both regular. and volunteer service. 

In re Burns, 87 Fed. 796. 
As bearing further upon the interpretation to be given the word 

"service," it has been held, under an act computing the longevity 
age, that the words "for every five years he may h.ave served or 
shall serve in the army of the United States" include cadet service 
at West Point, and that the· words "actual time of service in the army 
or navy or both" include cadet service at West Point. 

U. S. v. Watson, 9 Sup. Ct. 430. 
130 U. S. A. 32 L. E. D. 852. 

It would appear therefore that volunteer citizens who serve in 
either of these wars under the command of a military officer are 
eligible to admission into the home As to the manner in whlcn 
proof of honorable discha:rge is to be made by applicants for admissIOn, 
you are advised that the usual method, as you are aware, of proving 
honorable discharge, is by the production of the certificate itself: This 
is the best evidence, but it is not the only evidence. 

Fitchburg v. Lumenbury, 12 Mass. 358. 
Hanson v. South Scituale, 115 :'Iiass. 336. 

Since the act provides that admission to the home shall be had 
under the rules and regulations prescribed by the board of managers, 
and that nowhere is there to be found any express legislative declara
tion as to the kind or character of proof required of an applicant, 
it would appear that the board in. its administrative capacity is clothed 
with inherent power to determine under the law who shall be eligible 
to admission to the home, being restricted only in the matter of 
admission that an applicant shall have served in either one or more 
of the wars designated in the act, and that such service was honorably 
terminated to the satisfaction of the board of managers, whose juris
diction is to determine for itself the matter here under discussion. 

Very truly yours, 
D. :'II. KELLY, 

Attorney General. 




