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of the second indictment. 1 do not see that there is any reason why 
one should be tried before the other as both. indictments in my opinion 
are sound, the one under 'Section 368 and the one under Section 369. 

You S/l.y that you have considered the matter of proceeding under 
Section 2951 and decide not to draw indictment under that section. It 
seems to me that the facts w.hich you have alleged in the indictments 
which you have forwarded to me are clearly triable under the sections 
under which you have drawn them, and 1 see no reason, for invoking 
the aid of Section 2951. 

As requested In your letter 1 am withholding this flpinion from 
publication, and will not release it from this office. 

Yours very truly, 
. ALBERT J. GALEN, 

Attorney General. 
P. S.-I am returning herewith copies of indictments which you 

forwarded to me. 

RJailroad Commission, Power 
Authority to Install Stock Yards. 
Facility. 

ALBERT J. GALEN. 

Of. Railroad Commission, 
Stock Yards, As a Station 

It is' do.ubtful as to whether 'under section 4882 the Railroad 
Commi'ssjon has authority to order a railroad company to 
instaU' . stock yards at any station. 

Board of Railroad Commissioners, 
Helena, Montana. 

c,.entlem~: 

February 28th, 1911. 

1 am' in receipt of your letter of February 13th, 1911, together with 
your letter of inquiry concerning the same dated February. 20th, 1911. 
On account of the press of business in this office due to the present 
session- of the legislature, I have not been able to reply to your request 
for an' opinion heretofore. 

This correspondence relates to an order of the board directing the 
O. S. L. Railway Co., to install a station and station agent at the sta
tion of Bond in Beaverhead county. The order also requires the com
pany to install stock yards at this point. You ask my opinion as to 
whether your board has authority to direct the Installation of stock 
yard,\;. 

On May 8th, 1908, I addressed an opinion to you dealing generally 
with y-our power and authority over the strictly operating departments 
of. railroads. (See Vol. 2, Opinions of Attorney General, page 362.) 
As stated to you in that opinion, your board, under the law, is primarily 
a rate .commission, but I believe that it has, within certain limitations, 
power and authority to make and enforce orders, with respect to ser
vice in the transportation of freight and passengers. 

Section 4882, for example, gives the c::>mmission power and auth-
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ority to order the installation of sufficient train service and to pravide 
and maintain suitable waiting rooms and suitable ro:.:ms for freight 
and baggage at all stations. The board in making the order now under 
consideration-at least with reference to that portion of the order which 
requires a station an'd station agent at the station of Bond-was en
tirely within the province of the board under the section above referred 
to. I am doubtful as to whether this section is broad enough to ir.clude 
all facilities for the transportation of freight, such as stock yards, and 
I do not find any other section in the statute whic_h would confer this 
authority. 

Section 4373 defines the word "transportation" and makes it include 
all instrumentalities of shipment or carriage, but Section 4378. wj' ich 
confers general supervision of all railroads upon the board limits that 
grant of power to "matters pertaining to the duty of said board and 
within its power and authority under the provisions of this act.'· I 
am not prepared to advise you that an action to compel the railroad 
company to abide by your order with reference to the establishment and 
maintenance of stock yards at Bond, can be successfully maintained. 
However, if you desire to have your authority in this regard tested in 
the courts, and desire to have proceedings instituted against the com
pany to enforce this regulation, I shall be pleased to act in accordance 
with your wishes in the premises. 

Yours very truly, 
ALBERT J. GALffiN, 

Attorney General. 

Senator, Death of State. Senator, Compensation of State. 

·The constitutional prohibition against the increase of salary 
of public offic'ers generally applies to the term of office ami 
not to the individual officer. However, in the case of state 
senator, the senate itself is the final arbiter of its membership 
and in the event that tlhe state senate to 'convene in 1913 should 
seat W. H. Dunnigan under the election o( November 1910, 

then his compensation should be $10 per day during the pres
ent session. If on the other hand the senate holds bhe election 
of Senator Dunnigan to be only for the unexpired term of 
Senator Patrick Daly, deceased, then his compensation s'hould 
be only $6.00 per day. 

Hon. H. R. Cunningham, 
state Auditor, 

Helena, Montana. 
Dear Sir: 

February 28, 1911. 

I am in receipt of your letter of January 23rd, 1911, wherein you 
ask my official opinion as to your course of action under the following 
statement of facts: 
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