
OPINIONS OF THE ATTORNEY GENERAL. 

regulations for the prevention of di.313ase. The same section provides 
the P13naIty for neglect or refusal to comply with such rules. These 
statut€S r€late to the municipal bmu'Cls of health .IS distinguished from 
the state board of heaUh, and in ~he case in question have full power 
to make any necessary regulatioIJ$ to prevent the s.pread of disease 
through the agency of infected ice. 

Sections 1559 to 1572, which chapter is an enactment of the laws 
of 1907, provide especially for the protection of the public water supply 
and confers jurisdiction in that regard upon the 'State board of health. 
None of the sections last referred to, how:3ver, repeal either expressly 
or by iIlljplication theseJtions of Article I, l~eginning with Section 1474. 
As the matter is one which involvp.s or may involve the public health 
and safety, I woU'ld advise you to prosecute for the violl!-tion of this 
oroer of the local board of health, even th.mgh you may be personally 
of the opinion that it is a matter within the exclusive control of the 
state board of health, who have made no ord€T in the premises, except 
that on November 18t.h the minutes of the fJiate board of health show 
that all matters concerning the ice supply of cities and towns of the 
state were referred to the local board for a:;t;on. 

Yours very truly, 
ALBERT J. GAL]}N, 

Attorney General. 

Witnesses, Number Of in Criminal Cases Before Justice of 
the Peace. Justices of the Peace, Number of Wtinesses Sub
poenaed By. 

A justice of the -peace in a criminal action is not restricted 
by the statute limiting the clerk of the district court to the 
issuance of subpoenas for six witnesses, only. 

Justin M. Smith, Esq., 
County Attorney, 

Bozeman, Montana. 
Dear Sir: 

February 16, 1911. 

I am in receipt of your letter of Febrr.ary 13, 1911, wherein you 
ask my opinion on the question as to whether a justice of the peace in 
a criminal action has authority to subpoena more than six witnesses 
without a proper showing therefor made by counsel. 

Section 9486, Revised Codes, provides tIDat a subpoena may be sig'!
ed and issued by 'a magistrate 'before whom a complaint is laid far wit
nesses in the state whether on behalf of the state or of the d€fendant. 
T.he fourth subdivision of the .same section ,provides that a subpoena 
may 'be signed and issued by a ckrk of the court in which the indic.
m:ent or information is to be tried, for witnesses in the state as the 
defendant may require, "under the direction of the court." The pro
visions providing for the issuance of subpoenas in courts of record un
der the directio)l of the oourt is properly bl!sed upon the theory that 
npon a showing of counsel the cOllrt being learned in law is able to 
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determine the materiality of testimony sought to be produced and may 
thus prevent cumulative testimony or that which is entirely corrobor'l
tive, and also in courts of record, juries receive instructions from thd 
court concerning the weight of testimony and the question of prepond
erance, so that the number of witnesses to Drove a given state of facts 
has little, if any, value uDder these instrucLons, whereas in courts not 
of record the magistrate is not required to be learned in the law, nor 
does he instruct the jury on the ~.dmissibility and weight of evidence. 
Section 3190 provides that the clerk of a <-ourt of record must not 
issue subpoena;; for more than 'Six witnesses and has. no reference to 
courts not of record. 

The view herein expressl'd seems to be supported by the su,preme 
court in State vs. O'Brien, 18 Mont. 2. where it is held that it is proper 
for the derk to require the defendant upon request for a subpoena 
for additional witnes,ses to disclose the materiality of the testimony. 

You are therefor advised, th1a:t in my opinion Section 8486 'should 
be so construed as to place the restriction upon clerk!s of the court 
in the number of witnes'ses sllJbpoenaed especially in view of the pro
visions of Section 3190, but that no 'such restriction exists in courts 
'Il()t of record. 

Yours very truly, 
.<\JLBERT J. GALEN, 

Attorney General. 

Bonds, Elections For. Elections, For Bond Issue. Election, 
Proclamation Of. Proclamation of Election, Sufficiency Of. 
Ballots at Bond Election, What Sufficient. Bond ~lections. 

Ballots For. County Commissioners,. Duties of With Refer~ 

ence to Bond Issue. 

The notice of election required to be published by the board 
of county commissioners prior to an election to authorize the 
board ,to issue bonds must contain the amount to be raised, 
the objeot of the loan and the time of election. If upon thes'~ 

matters the .proclamation is suffiicient the other matters therein 
contained may be treated as surplussage. 

Ballots must be in form provi'ded b'y section 2938 of the Re
vised Codes, and if same contain tJheamount of issue, the mte 
of interest, time of paymen,t, time of redemption and object 
for the issue, the same is sufficient. 

Before advertising for bids for sale of bonds, county com
missioners must fix and determine the amount of each coupon 
bond. 

Interest on county bonds must be payable semi-annually on 
the first days of January and July of eaoh year. County com-
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