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control of the beds of navigable laliEs and strfams is an inherent right 
of sovereignity in the state subject to the public rights of navigation, 
fishing and the like and ro long as there is no inclosure of the waters, 
the rights of the Dublic are not restricted or abridged and the state iu 
the exercise of its police power for the protEction of harbors and pro
motion of commerce, may prescribe reasOllDble regulations and provi
sion:s concerning docks and wharves and the use to which such char
acter of its lands may be devoted. 

Permitting the removal of san.:! or gravel from the bed of naviga
ble lakes or streams would not under the authorities seem to be ob
jectionable in any particular. as such removal would in all instances 
have the tendency of benefiting na'ngation )y a deepening of the chan
nel or harbor and would not in any way ir.terfere with the inherent 
rights of the people. The authorities are quite numerous covering 
various pha,ses of the statements hp.reinabov€ mentioned and your at
tention is now directed to a num])E;r which I have collected. 

Lord Hale-Hargreaves Law Tracts A 5; 
Attorney Gener::LI vs. Parmeter, 10 Price 378; 
-Shively VS. Bowlby, 152 U. S. page 1; 
U. S. vs. Bain, 24 Fed. Cases, 940; 
Eisenbach vs. Hatfield, 26 Pac. 539; 
Pollard vs. Hagan, 3 Howard 212; 
Martin vs. Waddell, 16 Peters 367; 
Goodlittle VS. KilJbe, 9 Howard 471; 
Barney vs. Keokulr, 94 U. S. 324; 
pa,cker VB. Burr, 137 U. S. 661;' 
Hardin vs. Jordan 140 U. S. 3it; 
KaUlkauna Wat. Co. vs. Green Bay Canal Co. 142 U. S. 254; 
Rossmiller vs. State, 89 N. W. 839; 
Attorney General vs. Smith. 85 N. IV. 512; 
Ill. Cen. Ry. Co. vs. lll. 146 U. S. 387; 
Wat. Pow. Co. vs. Commissioners, 168 U. S. 349; 
U. S. vs. Chandler Dunbar Wat. Pow. Co., 209 U. S. 447; 
Kansas vs. Colorado, 206 U. S. 46. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

School Districts, Creation of New. Districts, Creation of 
New School. New Districts. Right of Appeal. County 
Superintendent, Appeal From in Creating New Districts. 

By the provisions of Section 840 of the Revised Codes an 
appeal will lie by the residents of the proposed new distrkt 
from the decision of the county superintendent to the board of 
county commissioners. 

Section 840, Revised Codes, applies exclusively to the cre
ation of a new district, whereas Section 841 applies exclusively 
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to changing boundaries of old districts. Upon the creation of a 
new district the county superintendent or the board of county 
commissioners are bound by the boundaries described in the 
petition as originally presented. 

Mr. R. Lee McCulloch, 
County Attorney, 

Hamilton, Montana. 
Dear Sir: 

February 6, 1911. 

I am in receipt of your letter of the 1st inst., submittin.g to me, 
for an opinion, a communication from your county superintendent of 
schools addres'sed to you as county attorney, in which 'She submits: 

"When the formation of a new s,ehool district is proposed, 
and portion~ of districts already establis'hed are aCCO'r,ding to 
the p'etition to be included within the ;;erritory of· the new dis
trict, the right to appeal to the countycommi.ssioners from the 
decision of the county superintondent * * * * seems to be 
restricted to Tesidents of the proposed new distris:t. Is this 
correct?" 
Section 840 of the Revised Codes of 1907 is very plain in itself 

on this question and provides explicitly that the appeal may be taken 
,by residents of. the proposed new eistrict. In this connection I would, 
further respectfully refer you to the opinion heretofore rendered ,by 
me on February 8th, 1910, addressed to Honorable A. J. Horken, coun
ty attorney, Forsyth, Montana, found in volume 3, Opinions: Attorney 
General, ,page 315. 

She fUTther submits: 
"I presume that the incidental refeI'Ence to an appeal to 

the board of county commissioners mentioned in Section 841, 
is to be understood and governed by th:! specific 'strutements of 
Section 840. Am I right?" 
Upon examination of the Chapter whicn: includes Section 840 and 

Section 841, it will ibe observed that Section 840 aDPIies and refers 
exclusively to the creation of a new district, whereas, Semion 841 
applies and refers exclasively to the changing of boulndaries of an 
old district without necessarily creating a new district. The provi
sions of each section must be taken in conr.e-ction with a case within 
,the meaning of the section. 

Your county 'Superintend'ent further makes some comments with 
reference to the injUStice of this act claiming that it might be possi
ble for an old district in losing certain territory for the 'benefit of 
a proposed new district to thus be compelled to lower its standard, 
of schools. It is to be presumed that the county superintend'ent or 
the boarr-d of c(}unty commissioneI'£ in case an appeal is taken to them 
from the decision of the cOlmty superinter<lent, will act with due 
judgment and discretion in the granting or refusal to grant any ,pro
posed new district. The object in leaving the creation of the district 
to a county superintendent who is convers'ant with tke school needs 
and requirements of the county is that the interest of all persons con-
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eerned and th'e interest of the school districts and school children will 
be best served. In the opinion above referred to, heretofore rendered 
by me, is discussed the remedy of the resider;ts' of the old disitrict ont 
included within the propooed new district and I have no reason at 
this time to change the view expressed in that opinion. 

Wtith reference to the last qnestion submitted 'by your eounty 
superintendent, to-wit: 

"Questiollis of boundary lines are no'. recognized as proper 
grounds of appeal:' 
I do not understand exactly what information is desired under 

that question, unless it be that the dissatisfiE:d re'3idents of a proposed 
new district may not object in their appe2J to the lines as established 
by the oountys;uperintendent. In this regard also, I again respect
fully direct your atrtention to the cpinion <lJtove referred to, wherein 
I stated that the boundaries des,crited in th( petition as presented to 
the county superintenden.~ 'are binding upon her and also binding upon 
the county comillli3sioners if an appeal be t~ken, the county superin
tendent having nQ authority to change the 10undaries as sped-fied in 
the petition. 

YO!lrS very truly, 
ALBERT J. GALEN, 

Attorney GeneTal. 

ColUmbus Day, Holiday. Lincoln's Birthday, Legal Holiday. 

When Lincoln's Birthday, February 12th, or Columbus Day, 
Octoher 12th, falls upon a Sunday, the follo\ving Monday 1S 

not <l: legal holiday in this state. 

John Cuffe, E}sq., 
County" Attorney, 

Li'bby, Montana. 
Dear Sir: 

February 7, 1911. 

I am in receipt of your letter of February 2d, wherein you -make 
inquiry as to whether February 13, 1911, being the Monday following 
Lincoln's birthday is a legal holiday. You are advised that in view 
of the present statute concerning holiday:;, February 13th, 1911, is 
not .a legal holiday. 

Section 10 of the Revised Codes of 1907 designates certain days 
as holidays. It also provides that if certain days named therein fall 
upon" Sunday, the Monday following is a holid1rY. The act declaring 
the 12th day of February in each year to be a legal holiday being 
Chapter 11 of the Session Laws of 1909 is not an amendment of Sec
tion 10 above referred to and has no reference thereto. Section 10 cf 
the Revised Codes is the only 3tatutory enactment concearning the 
observance of holidays falling upon Sund'ay and a:s the dates to which 
this statute refers are specifically set out in the statute, I believe that 
Lincoln's birthday, Febru3.ry 12th, and Coh:mbus day, October 12th, 
should they fall upon Sunday are obesrved en that day and not upon 
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