
522 OPINIONS OF THE ATTORNEY GENERAL. 

Hon. W. E. Harmon, 
Supt. of Public Instruction, 

Helena, Montana. 
Dear Sir: 

October 8th, 1912. 

I acknowledge receipt of your letter of September 16th, requesting 
my official opinion as to whether or not und'er the provisions of Sec. 
795, Revised Codes of 1907, (1) persons or diatricts are allowed to use 
other supplementary books than those chosen by the Text-Book Com
mission; and (2) maya distdct use the supplementary' books chosen 
by a previous commisaion, suoh books being in the hands of the dis
trict. 

It is the duty of the Text-Book Commission to select and adopt 
Iboth ,basal and supplementary text-boolcs for use in. the public schools 
in the 'state. The books so selected shall, for a ;p.eriod of five year., 
from and after the first day of September of the year in which they 
are adopted, be used in all the public schools of the State to the exclu
sion of all others; provided any person or district may purchase any 
supplementary or reference book for use in any of the schoola of the 
State. (Sec. 795, Revised Codes of 1907). Sec. 800 and 847, Revised 
Codes of 1907, make it a misdemeanor for any 'School officer, teacher, 
or trustee to use or provide for use in the public s,chools of the state 
text-books other than thoae adopted by the Text-Book Commission, 
except as otherwise provided. 

It is apparent that where the Text-Book Commission has selecte I 
,basal and supplementary text-books that these books must be used in 
the public ,schools of the .3tate to the exclusion of all others, except that 
other books may be purchased or provided for reference purposes, and 
such books so adopted by the Commission shall be used for a period 
of five years from and after the first day of September of the year in 
which they are adopted. T,his is aasuming, of course, that the State 
Text-Book Commission has adopted both a basal and supplementary 
text-book. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. . 

County Seat, Location Of. Voting Fc;>r. School District 
Trustees, Taxes Levied By. Tax Levy, by School District 
Trustees. Levy of Taxes, Time Of. 

Manner of voting for a county seat heretofore decicied. 
Schoal District Trustees should make levy and report the 

'Same as required by Sec. 995, Revised Codes, but a slight de
lay therein will not vitiate the tax. 
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Hon. Desmond J. O'Neil, 
County Attorney, 

Roundup ~Iontana. 

Dear Sir: 

October 9, 1912. 

A few days ago I received your letter dated October 2nd, 1912, sub
mitting for the consideration of this department two separate ques
tions, to-wit: 

1. Shall the prc.position of the voting for the county seat 
of Mussellshell county be placed upon the ballot? . 

2. May the board of school district trustees now at this 
date certify to the county commissioners the taxes le'ried by 
the district for the ensuing year? 
The 'first of these propositions was answered in a letter addressed 

to you on October 4th. The second proposition was not then consid
ered. 

Sec. 995 of the Revised Codes requires the tax levy by the district 
to be certified to the board of county commissioners on or before the 
day designated by law for the commissioners to levy the requisite 
taxes for the ensuing year. And Sec. 2598, Revised Codes, requires the 
board of county commissioners to fix the rate of county taxes, etc., on 
the, second Monday in August in each year. It was, therefore, the duty 
of the various school boards to certify to the board of county commis
sioners their tax levy on or before the second Monday in August. 
There is no duty resting upon the county official to notify the school 
board when it should send in its levy. This office had occasion here· 
tofore in a letter addressed to the Honorable C. L. Crum, County At· 
torney, Rosebud County, to consider a similar question and we there 
held that slight delay on the part of school boards would not prevent 
the county board from making the levy, but in that case there .was 
only a delay of a couple of weeks, ,and in this case there is a delay of 
at least six weeks. The books have now all been made up and it is 
doubtful whether the district may now be able to have its tax levy 
carried forward on the books. It would perhaps not vitiate the tax 
If it were done even at this time, but the duplicate assessment book 
has already been delivered to the county treasurer under the provi
sions of Sec. 2609. The provisions of Sec. 995 as to the time when this 
levy must be certified to the county board are probably directory but 
in order to place the tax upon the books at this c.ate it would be nec
essary to withdraw the books from the treasurer and in effect to make 
them over. Such proceedings would be irregular although I Lnow of 
no provision of law positively forbidding it. It is, therefore, more of a 
business propoSition as to whether the work can be done in the time 
required by law than a legal proposition. I cannot recommend that 
the books be interfered with at this late date, nor can I say that the 
law prohibits it. 

I enclose herewith copy of the opinion Ilooressed to Hon. C. L. 
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Crum which discusses more fully the question involved. I also return 
to you the letter addressed to you by Mr. F. K. Carothers. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Live Stock, When May Be Shipped Into This State From 
Other States. Quarantine, As Against Live Stock From Other 
States. State, Right to Protect Itself Against Disease From 
Shipment of Animals Into This State. 

In the absence of legislation by Congress, a state may pro
tect itself against disease and may enact legislation for the 
inspection of animals coming from other states for the purpose 
of excluding those which are diseased and admitting those 
which are healthy, but where Congress has enacted inspection 
laws, these laws supercede those enacted by the state, and if 
animals destined for shipment into this state are accompanied 
by a Federal certificate of inspection they cannot be excluded 
by the state. 

Dr. M. E. Knowles, 
State Veterinarian, 

Helena, Montana. 
Dear Sir: 

October 10th, 1912. 

I am in receipt of your letter of September 26th stating that on 
account of a fatal and rapidly developing epizootic disease among 
horses in Kansas and Nebraska, you, on September 18th, wired all 
railroad companies operating inter-state not to accept any shipments 
of horses from either of these States designed to Montana, and that 
in reply to your order the Northern Pacific has notified you that they 
have been informed by their legal department that they cannot refuse 
to accept horses for transpOrtation to Montana if accompanied by a 
federal certificate of health. You request my official opinion as to 
whether or not your order is legal and can be enforced. 

In reply I will say that your order is too broad. The governmental 
power over inter-tate commerce is vested exclusively in Congress by 
the Commerce Laws of the Constitution, and therefore, is withdrawn 
from the States; but in the absence of legislation by Congress, a 
'state may protect itself against disease, and may enact legislation for 
the inspection of animals coming from other 'states for the purpose 
of excluding those which are diseased and admitting those which are 
h'ealthy. 

Reid vs. Colo., 187 U. S. 137. 
A state cannot, however, 'exclude all animal's, whether diseased or 

not, coming from other states. , 
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