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it is still exempt from the state license tax unless thc law impDses a 
tax upDn Dnly that part (If the business within the State. "'e are no: 
able to. see any difference in the principle between a telephone instru
ment or a weighing or measuring instrument, and are, there.fore, forced 
to the conclusion that while we may be able to enforce the provisions 
of this law as to intrastate rDads that we will not be able to enfDrce 
its provisions as to interstate roads. 

However, if you desire to bring an action to. test this law we will 
not in any manner hamper your efforts but we will be glad to render 
you such assistance as we may be able, but the above is the concfu
sion reached here relative to the construction and operation of this 
statute. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

State Auditor, Duty of to Issue in Aid of Disability Fund 
of Fire Departments. Chapter 129, Laws 0'£ 19II, Unconsti
tutional. Appropriation. 

Chapter 129 of the Laws of 191 I, providing for the firemens' 
disability fund is un.constitutional. The state auditor cannot 
comply with the provisions of Sec. 3 of such act by making 
payment to city treasnrers, as therein required, there having 
been no special appropriation made with which to meet such 
payment. 

Hon. Charles H. MCCDY, 
State Auditor, 

Helena, Montana. 
Dear Sir: 

August 23, 1912. 

I am in receipt of your letter of August 9th submitting the ques
tion: 

"As to the duty of the State Auditor to issue state war
rants in favor of the treasurers Df the various cities of the 
state as provided in Sec. 3, Chap. 129, Laws of 1911." 

Sec. 34, Art. V., State Constitution, provides that no money shall 
be paid out Df the treasury except upon appropriations made by law, 
and-Subdivision 17 of Sec. 170, Revised Codes, is even more specific 
and provides that no. warrant must be drawn unless authorized by law 
and upon the unexhausted specific -apprDpriatiDn provided by law to 
meet the same. The proviSions of said Sec. 3, Chap. 129, seems to 
authDrize the drawing of the warrants but unless there is an appro.
priation "to. meet the same" when drawn you are prohibited by the 
provisions of the ConstitutiDn and statute frDm drawing warrants-in 
other words the provisions of said Sec. 3, become inoperative until thf' 
legislature has prDvided the fund and made the necessary appropria
tion. No appropriation was ever made to meet the expenses or to pay 
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the warrants which said Sec. 3 authorizes to be drawn. It cannot be 
contended that this Section is itself an appropriation bill far if regard- • 
ed as an appropriation bill it would be continuous, runnng year aftei· 
year, whle. the provisions of our State Constitution are emphatic that 
no appropriation shall be made for a I:nger term than two years. 

Art. XII, Sec. 12, State Constitution. 
Said Chapter 129 also embraces two or more subjects while the 

Constitution provides that all appropriation bills other than the generai 
appropriation bills shall embrace but one subject. 

Sec. 33, Art. V, State Canstitution. 
You will notice that by the provisions of this Chap. 129 that the 

payment of the warrants therein provided for is not made from any 
trust fund created nor is the money received from insurance com· 
panies under the provisions of Sec. 4017, kept in a separate fund bu!. 
that the warrants so drawn by the auditor· are paid "out of the gen· 
eral revenue fund of .this State·' (Sec 4, Chap. 129). 

A legislative appropriation is therefore necessary to give you 
authority to draw the warrants and as no such appropriation has been 
made you cannot legally at this time draw the warrants named in Sec. 
3, of said Chapter 129. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Beaver, Killing Of For Profit. 

The killing of beayer for profit IS prohibited. 

Hon. Henry G. Rodgers, 
C:lUnty Attorney, 

Dillon, Montana. 
Dear Sir: 

August 23, 1912. 

I acknowledge receipt of your letter of August 21st, 1912, relative 
to the right of the state to seize certain beaver skins. It appears from 
your statement that one, ~1:r. A. agreed with :\1:1'. B. that if B. would kill 
certain beavers that B. should have one·half of the hides for his worl, 
The question being was this a sale of the hides. 

Conceding that A. was the owner of the skins the proposition would 
be that A. for a consideration, to·wit, the labor of B. in killing and 
skinning the beavers paid B. by delivering to him as his property one· 
half of the hides. Under this state of facts this was certainly passing 
the title ta property for a consideration and constitutes a sale. 

I think the question ahouid be submitted to the district court 
for deciSion, as I understand the case is now pending. 

Yours very truly, 
ALBERT J. GALE:\', 

Attorney General. 
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