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by you in the field, and for the fact that the plats submitted are cor
rect it would be hard to conceive of a United States surveyor return
ing work in such an incomplete form as that disclosed by your com
munication. 

In the present case it would be impossible to apply any defined 
rule or principle of law in the subd'ivision of the sections given, but 
such sections should be divided in accordance with the principles of 
equity, and it is my opinion that in the 3Ubdivision of the five sections 
enumerated in your communication of June 24th, that you should locate 
the center of each said section at a point which shaII be as nearly 
equidistant as possible from the sectiol!corners established in the field; 
and that the interior lines of the section should then be defined by 
drawing straight lines from the center as thus' found and the quarter 
section corners established· on the exterior Jines of said section, and 
as nearly as possible the subdivision lines should be paraIlel with the 
'exterior lines as estrublished. 

As stated above this 1S not in accordance with the, strict rules of 
Jaw as expressed to you in my opinion of May 17th, but in such a case 
the court if caIled upon to subdivide the ,sections would undoubtedly 
apply the rules of equity as hereinabove indicated. 

Your.;; very truly, 
ALBERT J. GALEN, 

Attorney Genera •. 

License, For Motion Picture Shows. Motion Picture Shows, 
License For. Theatre, License For. 

In the event a motion picture show is not held m a theatre 
building for which the annual license fee of $100 is collected, 
such show should be required to pay a license fee of $5.00 per 
performance. 

Hon. Fred L. Gibson, 
County Attorney, 

LivingBton, Montana. 
Dear Sir: 

August 5th, 1912. 

I acknowledge receipt of your letter of the 1st inst., in which you 
ask my official opinion concerning the applicability of SU'bdivision 2, 
Sec. 2758, Revised Codes, relative to licenses to moving picture shows. 
You st'ate that these license.;; have been coIlected at the rate of $100 
per annum. You further caII attention to the fact that the supreme 
court in the case of State VB. Penny, 42 Mont, 118, held that a mov
ing picture slhow or house is not within the definition of a theatre 
within the meaning of that word as used ill Sec. 8369, Revised Codes, 
proh'Lbiting· the keeping open of any theatre on Sunday. 

It is my opinion that the Sec. 8369, above referred to and as 
interpreted by the supreme court in the Penny case, impra, relates to 
the place of the show rather than the show itself. However, it is my 

cu1046
Text Box



OPIXIOXS OF THE ATTORXEY GEXERAL. 497 

opInIOn that the provisions of Subdivision 2, Sec. 8758, are applicable 
to a moving picture show and unless the show is held in a theatre, 
the manager or lessee of which pays the license tax of $100 per annum 
specified in the first part of the said Subdivision 2, the show itself 
would be liable for the payment of the license tax, under the provision 
of said subdivision and section which is as follows: 

"For minstrels, legerdermain or shows not herein provided 
for, five dollars for each single performance (when not in a 
theatre where a yearly license is paid)." 

Unless, then, the moving picture show is conducted in a theatre 
paying the legal annual license, license should be collected for the 
show itself at the rate of $5.00 for each performance. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Assessment of Coal Lands. Taxation, of Coal and Mineral 
Rights. Coal and Mineral Rights, Assessment Of. Mines and 
Minerals, Assessment Of. Northern Pacific, Assessment of 
Coal Lands. 

Reservations of coal and mineral rights beneath the surface 
are exempt from taxation except as provided by Sec. 3, Article 
XII, of the Constitution and the Istatutes enacted in pursuanc,e 
thereof. 

Hon. Desmond J. O'Neil, 
County Attorney, 

Roundup, Montana. 
Dear Sir: 

August 8th, 1912. 

On July 29th, in reply to your letter of July 25th, I rendered you 
an o,pinion in which I held that the coal and mining rights reserved 
by the Northern P,acific Railway Company in the lands sold by it is 
property su'bject to taxation under the laws of this state. Since writ
ing that opinion, I have given the matter careful consideration with 
reference to the manner in which such assessment should be made, 
and have now reached the conclusion that my opinion to you under 
date of July 29th was incorrect and should be reversed. 

There is no question ,but that the coal and mining rights reserved 
by the Northern Pacific constitute pwperty, and if not exempt should 
be taxed; but it is my opinion that they are exempted from taxation 
by the provisions of Section 3, Article XII, of the Constitution. This 
section provides in substance that all mines and mining Claims, after 
purchase from the United States, shall be taxed at the price paid the 
United States therefor, unless the surface ground is used for other 
purposes and has a separate value for such purposes. in which case 
such surface ground so used for other purposes shall be taxed at its 
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