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bring suit against the county. 
'Vhere a tax erroneously collected has been covered into the treas

ury of the state it is now without the jurisdiction of the county; never
theless, by we provisions of Sec. 2669 it is the duty of the county to 
make the refund and the county must look for reimbursement to the 
legislature. It is the experience of this office that the legislature re
fuses to pass such appropriation acts, but this refusal in the past is 
not sufficient to warrant refusal on the part of the commissioners to 
refund the amount. The question presented to the county is, "were 
the taxes erroneously or illegally collected by it," and having de
termined that fact in the affirmative the only concern of the commis
sioners is to look to the law and its directions with regard to. a re
funding. 

It is, therefore, my opinion that the board of county commissioners 
of your county have not only the authority, but it is their duty, to 
refund to Mr. Glendenning the amount of tax erroneously demanded 
and collected by its officer. 

I return herewith the tax receipt and letter transmitted with your 
communication. 

I also enclose you herewith copies of opinions of this office to 
County Attorneys Cotter and Greene relative to Chap. 92, Laws of 1911. 

Very truly yours, 
ALBERT J. GALEN. 

Attorney General. 

Sentence, When Expires. Cumulative and Concurrent Sene
tence. Convict, Time Of How Reckoned. Parole, Time How 
Computed. 

vVhere a prisoner is out on parole his time is counted in the 
.same manner as though he were confined within the prison 
walls, for, in contemplation of law, he is still in legal custody. 

Hon. Frank Conley, 
Warden, State Prison, 

Deer Lodge, Montana. 
Dear Sir: 

June 5, 1912. 

I am in receipt of your letter of the 22nd ult., relative to the time 
when the sentence of G. W. Ricketts will expire. 

It appears from the record that :\fr. Ricketts was received at the 
prison on March 15, 1906, to serve a ten-year sentence; that he was 
paroled on September 10th, 1911, and for the violation of his parole 
was returned to the prison on December 22, 1911. 

Under the provisions of Sec. 9737, Revised Codes, a ten-year sen
tence with good time allowance would expire in six years and three 
months. Hence, with full good time allowance to Mr. Ricketts his .time 
would expire on June 15, 1912. The time that he was out on parole is 
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counted the same as though he were actually confined within the prison 
for a paroled prisoner is still in legal custody. 

Sec. 9574, Revised Codes. 
However, it is within the authority of the state board of prison 

commissioners to deprive the prisoner of a part or all of his good 
time earned up to the time when he violated the rules and regulations 
by breaking his parole. 

Section 3798, Revised Codes. 
Regulation 122. 

This .order has not as yet been made by the board and can only 
be made after notice and hearing, hence, unless you receive an order 
from the board depriving this prisoner of a part or all of his good time, 
his sentence will expire in six years and three months from the date 
he was received at the prison. 

Very truly yours, 
ALBERT J. GALEN, 

New Counties, Term of Officers In. County Commissioners 
of New County, Term of Office. Officers of New County, 
Term of Office. 

By ,the provisions of Chap. II2, Laws of 19II, the commis
sioners elected at the first election in a newly created county 
hold office for the terms of two, four and six years, respective
ly, from the first ::'IIonclay in January following the general 
election preceding the creation of such new county. 

... ..., June 5, 1912 . 
The Havre Plaindealer, 

Havre, Montana. 
Gentlemen: 

Your letter of May 25th, addressed to the Attorney General, has 
been received. You request an official opinion relative to the duration 
of the terms of the three commissioners elected in your county at the 
time of the creation' of the county and the elections of first officers in 
February last. 

The attorney general is precluded by statute from rendering official 
opinions to others than state officers and boards, and certain county 
officials, and :\ir. Galen has found it necessary. to adhere strictly to 
this rule in the administration .8f the affairs of the office. However, 
we desire to give consideration to your letter, and at tbe request of 
:\lr. Galen 1 have looked into this matter, and g·ive you the following 
as my opinion upon the question submitted. 

At the time of the election f.or th creation of the counties of Hill 
and Blaine out of Chouteau County, pursuant to an opinion of the 
Department of the Attorney General addressed to Honorable Thomas 
Dowen, County Commissioner of Chouteau County, under date of De
cember 18th, 1911, there was duly nominated and elected three com
missioners for the county of Hill for what were designated as the six, 

cu1046
Text Box




