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shall be eligible to hold office of countysuperintenedent of schools or 
any school district office, and shall have the right to vote at any 
school district election. Sec. 7, of Art. IX, provides that no person 
shall be elected or appointed to any office in this state who is not a 
citizen of the United States and who shall not have resided in this 
state at least one year next preceding the election or appointment. 

Sec. 857, Revised Codes, provides that women of the age of 21 
years and upwards, who are citizens of the United States and who have 
resided in the State of Montana one year, and in the school district 
for 30 days preceiling the day of election, may vote thereat. 

Sec. 863, Revised Codes, provides that any person, male or female, 
who is a qualified voter at any election under this Act, shall be eligible 
to the office of school truste'e in 'such district. 

By the provisions of Chap. 113, Session Laws of 1911, electors 
must be registered before they are entitled to vote ta school dis­
trict elections. 

Sec. 9, Art. IX, of the State Constitution, provides that the Legis­
lative Assembly shall have power to pass a registration and 'Such 
other laws as may be necessary to secure t.he purity of 'elections and 
guard against abuses of the electivp. franchise. This is the only 
pUl'pOi:;e of the registration laws under our constitution. Statutory 
provisions requiring registration do not add to the qualifications re­
quired. of an elector, nor abridge the right of voting, but are only 
reasonable regulations for the purpose of ascertaining who are quali­
fied electors, and to prevent persons who are not such electors from 
voting. 

Bergevin v. Curtz, 59 Pc. 312. 
:rou are, therefore, advised that'if Mrs. KeIly is 21 years of age, 

a citizen of the United States, and has re~ided in the State of Mon­
tana one year and in the school district for 30 days next preceding 
the day of election, and has received a majority of the votes caRt 
at such election, she is entitled to hold th<: office of school trustee of 
the d.istrict ,notwithstanding the fact that she was not regisered. 

Yours very ruly, 
ALBERT J. GALEN, 

Attorney General. 

Insurance Companies, License, Tax Of. Life Insurance Com­
panies, License, Tax Of. Dividends, to Policy Holders, Li­
cense On_ Premiums, License, On_ 

Life insurance companies may deduct from the gross amount 
of the premium collected the amount of "dividends" or "ex­
cess payments" credited to policy holders in reduction of prem­
iums under the provisions of Sec. 4017, Revised Codes. 
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April 26, 1912. 
Honorable C. M. :\lcCoy, 

State Auditor anti Commissioner of Insurance, Ex·officio, 
rtelena, Montana. 

Dear Sir: 
I acknowledge receipt of you:- letter of March 16th. As you have 

been informed we did not make earlier reply because of the moving of 
the State Law Library. ' 

In your letter you submit for my official opinion the question as to 
whether or not Insurance Companies doing business within the State 
of Montana are entitled to _educt from gross premiums collected in 
the State, amounts of so-called "dividends" or "ex:cess payments" 
which are credited to po.icy holders in reduction of premium, in ascer­
taining the amount of license due from such insurance companies to 
the State under the provisions of l:;ection 4017 of the Revised Codes of 
Montana. 

This section provides, in substance, that all insurance companies 
shall procure a license authorizing them to transact business, and 
shall pay to the State Auditor for such license the following fees: 
For a license to collect in anyone year premiums amounting to the 
sum of five thousand d:oHars, or less, One Hundred Twenty-five Dollars. 
For a license to collect in anyone year premiums over the sum of five 
thousand dollars, the sum of twenty dollars for each and everyone 
thousand dollars to be so collected." 

The authorities hold that a franchise license, or excise tax:, may 
properly be imposed by the state on insurance busine!!l5, and that this 
tax or license, may be additional to the tax on property of the cor­
poration, or on its receipts from its business. 

22 Cyc., 1390 (4). 
89 Mo. App. 379. 
94 Wis. 248. 

Most of the statutes of other states with reference to the licensing 
of insurance companies, provide for a tax upon either the gross or net 
premiums collected. Our statute, giving it the most favorable con­
struction for the state, does not require the payment of a license upon 
more than the gross collections of the company in anyone year. Under 
similar statutes examined, which provide for a tax according to the 
gross premium receipts of an insurance company, it has been held that 
thtY are taxable only upOn premiums actually earned or received and 
retained by the company, excluding the amounts rebated from the stipu­
lated amount of the premium. 

37 CYC. 841. 
Mutual Benefit L. S. Co. v. Commonwealth, 128 Ky. 174. 
State vs. Ins. Co., 38 La. Annual, 465. 
People ex: ReI v. Miller, 177 N. Y. 515. 
Fire Ass'n v. Love, 101 Tex:. 376. 

The case of Mutual Benefit Life Insurance Company v. Common­
wealth, Supra, is the best considered case upon this subejct that J 
have been able to find, and covers the state of facts contained in your 
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inquiry in every particular. The decision in this case further reviews 
the decisions of the courts of other states upon a similar subject. The 
facts in that case were: That during the years for which the tax was 
claimed, and for many years previous, the business of the defendant 
company was that of Mutual Life Insurance on the level premlUm plan. 
Each policy issued stipulated for the payment of an ctnnual premium 
graduated for a given amount of risk according to the age of the in· 
sured at the date of the policy. The rate of premium was fixed at a 
figure higher than was, under ordinary circumstances, necessary or 
sufficient to meet the risK, but the insured could not be called upon to 
pay more than the rate so fixed; he might not be called upon to pay 
so much. After the first year, he was never called upon to pay the 
entire amount, but an abatement was made at the beginning of each 
year, the amount of which depended upon the calculations of the Act­
uary computed from the statement of the treasurer of the business of 
the preceding year, and in making this statement the treasurer always 
included in his figures, as though it had been received by the company, 
the amount of this abatement which had been made from the premiums 
of the preceding year, but which had not actually been received by 
the company. The amount of the abatement thus ascertained was then 
deducted from the amount of the premium stipulated for in the policy, 
and the balance only was collected and received by the company. 
These 'abatements are called on the books of the company "dividends 
to policy holders," or "surplus to policy holders." The Supreme Court 
of Kentucky in discussing this state of facts, said: 

"In short the whole proceeding is merely a method by 
,which the books of the company are made to show what would 
be the actual gross debtor and creditor account of the com· 
pany, if the whole amount 6f the premiums was collected and 
a part was afterwards returned to the policy holders, while 
in fact it is neither collected nor returned. The reason for 
fixing the premium stipulated for at a higher rate tllan suffi­
cient under ordinary circumstances .to cover the risk is, of 
course, that the company may be strong enough to stand in 
case of extraordinary mortality among its members. 
fallacy to suppose that the rule under discussion is 
policy holder pay his whole stipulated premium and 
his share of the dIvidend or distribution of surplus." 

The 128 Ky. 1i!5. 
The Court further said: 

It is a 
that the 
receives 

"The difficulty which surrounds the appellant (Insurance 
Company) in this case rises out of its method of booltkeeping 
and its use of terms out of their ordinary significance. What 
really happened in their case was that the stipulated premium 
was much larger than the company actually needed to carry 
the risk under ordinary conditions, but if extraordinary condi­
tions should arise the whole might be needed." 

The system pursued by the insurance companies, seems to be, that 
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on the first premium or so, they collect a sufficient sum to meet con­
tingencies of any given year in the future, and then abstain from col­
lecting any further over-payments while the first remains on hand, or 
while same is not necessary to meet any extraordinary condition which 
may arise, and that in fact the amount of so-called "dividends" or 
"excess payments" are not collected by the insurance company from 
the policy holders, and it is further my opinion that in fixing the 
amount upOn which the insurance company should pay its license 
under the provisions of Sec. 4017 of the Revised Codes, that such 
insurance company may properly deouct from the gross premiums col­
lected the amounts of any abatement, or so-called "dividend" or "excess 
payment" to the policy holders, and that the amount of the lIcense col­
lected by you should be figured with this idea in view. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Stallion Registration Law, Fines for Violation Of, to Whom 
Paid. Fines, for Violation of Stallion Registration Law, Who 
Entitled To. 

Fines collected for violations of the stallion registration law 
should be paid to the county treasurer of the county wherein 
the offense was committed and after payment of the costs of 
the prosecution the balance of the fine should be credited to the 
sChool fund. 

Hon. E. E. Esselstyne, 
State Treasurer, 

Helena, ,::\10ntan a. 
Dear Sir: 

April 27th, 1912. 

In reply to your oral inquiry of recent date stating that you had 
received a check for $50.00 from Frank Peshick, a justice of the peace, 
of Ravalli County, being the amount of a fine imposed upon James 
Phelps for using a stallion for public .:;ervi.ce without first obtaining the 
necessary license, and requesting my official opinion as to what dis­
position should be made of this money, I will say, Secs. 10 and 11 of 
Chapter 108, Session Laws of 1909 provide fer certain fee.;; to be paid 
to the secretary of the stallion board for the enrollment of pedigree, 
thB issuance of license. and for the renewal thereof, and also for 
transferring the license in case of sale of the animal. Sec. 12. of the 
act provides a fine of not less than $50 nor more than $200 for any 
violatior: of the provision.;; of the act. 

Sec. 13 provides, "the funds accruing from the above named fees 
shall be used by the stallion regis:.ration board to defray the expenses 
of veterinary examination, of enrollment of pedigree, and issuance of 
licens'e. Any funds not so used shall be used to publish reports, etc." 

It is my opinion that the legislature intended the word "fee" to 
include only the fees. provided for in the act and not to include the 
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