
OPINIONS OF THE ATTORNEY GENERAL. 

Under the provisions of the United States Revised Statutes (1878) 
Sections 2395 and 2396 (U. S. Compo St. 1901, pp. 1471·1473) public 
lands are to be surveyed into townships six miles "quare and each 
township in turn is to be subdivided into thirty-six sections of a mile 
square. This is the "maJlest subdivision of a township provided for 
by statute, however, it is customary to subdivide sections, but the 
corners of quarters sections are not definitely fixed .but ar,e to ·be placed 
equidistant between the section corner" and on the same line. 

32 CYC. 799 (2). 
The purchaser of it. half or quarter section is entitled to one-half 

()r one·quarter of whatever the section contains. 
Walters YS. Com:nonwealth, 2 Port. (Ala.) 38. 
"The des'cription and 'Plat of the original government sur

vey made by the surveyor general from the field notes and filed 
in the general land office are conclusive; and the section line;; 
and corners as laid down in the description and 'plat are 'bind
ing uJ.)on the general government and upon all other persons 
concerned·." 

32. Cye. 801 (-1). 

The true corner of government' subdivisions, namely, townships 
and sections, i'S where the United State" surveyor established it wheth
·er this location is right or wrong, and in locating lines the course and 
distance and monuments given in th'e field notes of the government 
surveyor should be followed without regard to whether this gives more 
land to one subdivision than to another, and in ca"e Df discrepancy 
between the field notes and the plat, the field notes' govern and the 
land departmeI1t may p:-operly correct the plat so as to conform ·t.o 
the field notes, in which case the plat as corrected supersedes the orig
inal. 

32 CYC. 802. 
Harrington V. Boehmer, 66 Pac. (Cal.) 214. 

From the foregoing suggestions it is my opinion that to a;;certain 
the center of a given S'ection it is neces'sary to locate tp.e sanne equi
distant from the four corners of the section as est3ibUshed by the 
United States ';;urvey, and that a quarter section line is a straighlt line 
from the point equidistant from the section corners on a given side of 
a section to a similar point on the opposite side of said section. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Quo Warranto Proceedings, Nature Of. Special Proceedings, 
Quo Warranto. Common Law, Quo Warranto. Statutory Con
struction. Constitutionality, of Statute. 

The Quo vVarranto proceedings as contained in the statute 
will not lie except there is a legally existing office. Such pro
-ceedings only apply where there are two or more claimants to 
the same office or position. 
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'\There a new county is created out of an old county an offi
cer of the old county may maintain Quo vVarranto proceedings 
against a corresponding officer of the new county, and thus 
test the constitutionality of the Act creating the new county. 

Common Law Quo \iVarranto still exists in this state. 
Chapter 112, Session Laws of 1911, held to be constitutionaL 

April 9, 1912. 
Hon. Edwin L. Norris, 

Governor, 
Helena, Montana. 

Dear Sir: 
I am in receipt of your letter of the 4th inst., relating to certain 

communications addresaed to you by Mr. James A. Walsh and Strana
han 'IlL Stranahan represtmting certain citizens of Hill and Blaine 'co un
tiea, and relating to the constitutionality of Chapter 112, Session Law3 
of 1911, under which law said counties were established and request
ing that you, 

"Direct the attorney general ,to inquire into the organiza
tion of these counties and institute the 'proper proceedinga 
to determine whether or not they are organized as' provided 
by the Constitution of the State of Montana." 
Two propositions of law are submitted by you in your letter, to-wit; 

1. Is said Chapter 112, Session Laws' of 1911, cqnstitu
tional? 

2. Is there any way by which the constitutionaHty ofaaid 
law can be raised other than by Quo Warranto proceedings 
directed by the governor to be instituted by the attorney gen
eral? 
1. I am not convinced that 'said Chapter 112 of the Session LawS' 

of 1911 is violative of Sectiun 26, Art. V, or of Sections 1 or 2 of Art. 
XVI, of the State Constitution of Montana, or of any other provisions 
of said Constitution. I muat, therefore, hold that the act in question is 
not violative of any constitutional provision, and I believe that the 
constitutionality of the act will be sustained by the supreme court. 
Even if we were to concede that the legislature has the authurity to 
create a county by special act, it would not necessarily follow that the 
same could not be accomplished l>y a general law. The general dis
cuasion by the court of the powera and authority of the state legisla
ture under the provisions of the State Constitution relating to the 
esablishment of county seats, as contained in State ex reI Geiger vs. 
Long, 43 Mont. 415, may have some ,bearing upon this question. 

2. The proceedings which you are requested to direct this depart
ment to institute are for the purpose of testing the constitutionality 
of this law, and not for the purpose of d~termining the specific right 
of any individual to eX.'lrcise the powers or functions of any office in 
either of the new counties as against any other claimant thereto. The 
statute relating to this subject is found in Chapter 5 commencing with 
Sec. 6943, Revised Codes. That part of the Chapter which had specific 
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reference to this action is contained in Subdivision 1, Sec. 6943, which 
reads: 

"Against a person who usurps, intrudes into, or unlawfully 
holds or exercises, It public office, civil or military, or a fran
chise, within this .:;tate or all of{ice in a corporation created by 
the authority of this state." 
This statute seems to have specific reference only to cases where 

the office legally exists and ther-3 are conflicting -claimants thereto. 
In all such case.; the pleading must distinctly and affirmatively aver 
the legal existence of the office for 

"The information in the nature of Quo Warranto will not 
lie to try the title of the relato1' to an alleged office which in 
fact and in law has no legal existence." 

Hedrick v. People, 221 Ill. 374·376; 77 N. E. 441. 
23 Am. & Eng. Enc. of Law, 2nd, Ed. 632; 
17 Enc. PI. & PI'. 403; 
People ex reI Bolt v. Riordan, n Mich. 508; 
41 N. W. 482. 
State ex reI Douglas v. Scott, 17 Mo. 521. 
State ex reI Birkhauser, v. Moores, 52 Nebr. 634; 
72 N. W. 1056; 
32 CYC. 1422. 

Such actions may be commenced by the cOm')}laining party or by 
"an attorney and counsellor of law" of his choice. (Sec. 6947, Revis'ed 
Codes.) or by the attorney general "when directed .by the governor." 

Sec. 6945 Revised Codes. 
State ex reI Brooks v'.;;. Fransha:m, 19 Mont. 273. 

But there are no conflicting claimants to any of the offices' in the 
new counties and the action which it is sought to have instituted is 
one directed against the office rather than against the officer. Th'e 
legal existence of the office is the very thing in dispute. The proceed
ing in the nature of a Quo Warranto authorized 'by the statute is also 
in the nature of a contest for the office and J;lot against the office. The 
allegations in the pleading that the office has not any legal existence 
would be fatal to the crdinarystatutory action. However, taking a 
broader view of the real meaning and pur,)}Ose of the statute rather 
than connning ourselves to the positive expressions therein we are 
led to believe that the statutory action may ,be maintained by the officer 
of the old county agai!1st the corresponding officer of either of the 
new counties on the ground that the officer of the new county i.;; 'ex
ercising the functions of the office wiLl-tin the old county, which would 
be the case if the creation of thc r.ew county is void. 

State ex reI Douglas v. Scott, 17 Mo. 521, is directly in point as to 
this latter proposition. By act of the legislature a new county was 
established witbin the limits of an old county. The sheriff of the old 
county iniltituted Quo 'Warranto proceedings against the sheriff I)f 
the new county charging him with unlawfully exercising the powers 
and performing the duties of the office of Sheriff within the limits of 
the old county. The supreme court held that this action was prop
erly commenced and that by it the constitutionality of th'e act estab-
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lishing the new county was properly presented to the court and in 
that case the act providing for the creation of the new county was 
held void. 

If the action is in3tituted by an officer of the old county, it may be 
commenced and prosecuted under the authority of Sec. 6947, Revised 
iCodes, that is "by himself or by an attorney and counsellor at law" or 
by the attorney general when directed 'by the governor so to do. 

Section 6945, Revised Codes. 
I do not believe that this question can be raised by Quo Warranto 

proceedings in any other way except by ignoring the statute and com
mencing action of Quo, Warranto at common law fur the purpose of 
making inquiry into the authority by which any officer of the new 
countY3upports his claim to exercise the power and authority of the 
office. I also believe that the common law action has not been abol
ished by our statute, that it may still be resorted to where necessity 
demands. 

32 CYc. 1417. 
But inasmuch as the constitut.ionality of the act is disputed, it 

seems reasonable to me that the question may properly be raised iI). 
any action or proceeding necessarily 'based on the act, or which neces
sarily requires the exer·~ise of power and authority given only by the 
Act, for if· the Act is void it is not a proper basis for anything what
soever. 

Respectfully submitted, 
ALBERT J. GALEIN, 

Attorney General. 

Inheritance Tax, Shares of Stock When Not Subject To_ 
Taxation, Sites of Property For_ 

Shares of stock in a :\1ontana corporation owned by a non
resident at the time of his death are not subject to the ),-1on
tana Inheritance Tax. 

Hon. E. E. E3selstyn, 
State Treasurer, 

Helena, Montana. 
Dear Sir: 

April 10, 1912. 

I acknowledge receipt of the letter addressed to you by Messrs. 
Carter, Ledyard & Milburn, which you have submitted to this office for 
'consideration of the question therein propounded to you, to-wit: 

Whether shares of stock in a Montana corporation owned 
,by a resident in the State of New York at the time of his 
death is 3ubject to the payment of the Montana inheritance 
tax? 
The situs for the tax9.tion of shares of stock in a corporation is th~ 

residence of the owner, hence if a .party residing in the state of New 
York owned shares of stock in a l\fontana corporation at the time of 
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