
OPINIONS OF THE ATTORNEY GENERAL. 

lecting from the home county its just proportion of the taxes 
paid by the owner of the stock. 

Honorable H. S. Greene, 
County Attorney, 

Great Falls, Montana. 
Dear Sir: 

::\larch 29, 1912. 

I acknowledge receipt. of your letter of March 26th stating that 
Lewis and Clark county has collected for the past year taxes upon 
certain migratory stock which have grazed in Lewis and Clark and 
Cascade counties. 

From your letter it appears that the owner of these cattle failed to 
furnish to the assessor the written statement under oath provided for 
by Chapter 145, Session Laws of 1909,and that for this reason LewiiS 
and Clark county did not set this proportionate share of taxes aside 
in a migratory stock fund and claim therefore that Cascade county is 
not entitled to any portion of the taxes. 

In reply I will ,say, that in my opinion the mere fact that the own­
er fails to furnish thiil statement to the county assessor would not 
defeat the county in which the stock was permitted to range and graze 
from its just proportion of the taxes collected. The purpo'se of furn­
ishing the assessor with this sworn statement by the owner or person 
in charge of the 'iltock is to enable the different counties to properly 
pro rate th'e taxes and if the time the stock grazed in Lewis and Clark 
and Cascade counties can be ascertained I see no reason why the 
taxes should not be apportioned aJetween the counties, and it is my 
opinion that Cascade cOl~nty under the facts presented in your letter 
would be entitlEld to its proportionate share of theile taxes. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

County Free High School, Location Of. Trustees of County 
Free High School, Duty Of. County Commissioners, Authority, 
of to Permit Use of County Property. 

Where the board of trustees of the county free ,high school 
selects, as the site for said school, land owned by the county 
and the county gives its consent thereto, the board of county 
commissioners may by appropriate resolution authorize the use 
of said lqnd as the site for the erection of the county free high 
school building. 

Honorabte P. E. Allen, 
,County Attorney, 

Red Lodge, Montana. 
Dear Sir: 

April 4, 1912. 

Hnorable W. F. Meyer, as president of the Carbon county free high 

cu1046
Text Box



OPI~IO~S OF THE ATTOR~EY GENERAL. 

school· board, has submitted to this office a question relative to the 
right of the county to permit the use of certain lands now owned by 
the county for the use of the county free high school. 

I do not know that this question has ever been subiUed to you 
but I do know that you have never imbmitted it to this department. 
However, it appears to be a question which wiII shortly be presented 
to your county board, and in view of the fact as stated in the letter 
of Mr. :Meyer that it is desirable to avoid any 'delay in the matter, 
I thought it not improper to express to you at this time my views, re­
lating to the authority of the county board. 

It appears from the statement of facts that the county is now the 
owner of six lots in the city of Red Lodge, which are not being used 
for any county purposes" and which are not helu uy the county for any 
special purpose; that the county free high echool is desirous of erect­
ing a building and that the county is willing that the building shall 
be erected on these lots. The question presentd is, as to the authority 
of the board of county commissioners, to permit this land to ·be used 
·focr that purpose, and if the ·board has such authority, the method to 
be pursued in granting such right. As heretofore considered by thi~. 

department (0. A. G. 1906-08, p. 173) a county free high school is a 
county institution and the indebtecness therefor is apart of the in­
debtedness of the county within the meaning of Sec. 5, Art. XIII, of 
the State Constitution, and is subject to the construction given to that 
section by the courts and we know that the provisions of this "ection 
of the constitution is eonstrued very strictly. 

Hefferlin v. Commissioners, 16 Mont. 349; 
Hoffman Y. Commis1sioners, 18 Mont. 224; 
Hotchkis3 v. Marion, et al. 12 Mont. 218; 
Tinkle v. Griffinet aI, 26 Mont. 426; 
Shaw v. Young et aI, 66 Pac. (Wash.) 64. 

Under the provisions of Sec. no, Revis~d Codes, it is the duty of 
the board of trustees of the county free high school to select at the 
place designated as the location for the school the best site that can 
be obtained and to acquire title thE-reto which, "shall ve3t in the coun­
ty." 

There can be no question but what the ·board of county commis· 
sioners, unless these lots are held for a particular purpose, has the 
authority to seli this. property and to execute a deed to the purchaser. 
(Subdivision 10, Section 2894, Revised Codes.) It i3 also apparent 
that the board of trustees of the county free high school under the 
provisions of said Section 930 Revised Codes may in its discretion 
mak.e selection of these same lots as the best site for a county free 
high school. That after making such selection condemnation proceed­
ings could be instituted and slIccessfully maintained and a tax levied 
for the purpose of raising the money. to 'pay for the property, and wilen 
all this was done the title would then vest in the county, but the title 
is alreauy ill the county, so that after all these proceedings had been 
taken the title to the property would be where it is at the present time, 
to-wit, in the county. The county treasury might contain a little more 
money out this would con·e out of the tax payers for they would have 
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to provide by ta.'tation for the payment of the property if th~ title 
thereto passed into private hands. I do not belie"e that the law e"i-er 
contemplates such indirect methods, ,but that in view of the fact that 
the county free high school is a county institution and that the title 
to the real estatc used vest.s in the county, that it is within the power 
of the board of county commissioners ,by appropriate resolution tJo auth­
orize the use of this land as a site for the erection of a 'building for 
the county free high school, and that without any advertising, or with­
out any sale or purcha;,e of the property. This power, I believe, is 
conferred upon the county 'board by the general power" as contained in 
Sec. 2894, Re,visei:1 Codes, and partlcularly in sub-division 22 thereof, 
for the county free high school is certainly a "business and concern 
of the county." 

This letter is addresed i.o you for the reason that the county board 
will 'probably submit to you the question to its authority and how to . 
proceed in this matter, and with a view of aiding in the expeditiouil 
solution of the question. 

Yours '{ery truly, 
ALBERT J. GALEN, 

Attorney General. 

P. S. Of course the school board must first make selection of these 
lots as the proper site for the erection of the high school building. 

Transportation of Property, at Free or Reduced Rates. Free 
or Reduced Rates, in Transportation of Property. Municipal 
Corporations, Transporting Property for at Free or Reduced 
Rates. Fairs, Transporting Property for at Free or Reduced 
Rates. Charitable Purposes, Transporting Property for at Free 
or Reduced Rates. 

Railway companies cannot transfer property at free or re­
duced rates to a municipal corporation without extending the 
same privilege to all municipal corporations. 

Property may be transported to public fairs for exhibition 
purposes at free or reduced rates so long as the tariff is open 
to ,the general pu'blic. 

Railway companies may authorize a tariff and file the same 
with the board of railroad commissioners for the purpose of 
transporting at free or reduced rates property for charitable 
purposes. 

Railroad Commission of :\fontana, 
Helena, Montana. 

Gentlemen: 

April 5, 1912. 

I am in receipt of your letter of 'March 26th, inclosing copy of 
letter signed by Mr. J. T. McGaughey, reque3ting my official cpinion 
as to whether or not pl-operty may be transported by railway corn-
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