
334 OPINIONS OF THE ATTORNEY GENERAL. 

side within the boundaries of Chouteau county as so changed he would, 
of coUrse, continue to be a commissioner of Chouteau county until 
the expiration of the term for which he was elected. 

A vacancy in the board of county commissioner;; of Chouteau 
county would be ,filled by appointrrent by the judge of the judicial 
district in whbh the vacancy occurs. 

Sec. 4, Art. XVI. Constitution; 
Sec. 2883, Revised Codes. 

In answer to your second question I will say that under the pro
visions of Chapter 112, Session Laws of 1911, officers for the propo;;ed 
new county are required to be nominated in the manner provided by 
general law, which would, of course, includ'e county commissioners, 
and in the event that any member of the present board of county com
missioners of Chouteau county desire to be nominated for the office 
of county commissioner of the new county it would be necessary for 
him to receive the nomination in the manner provided by law and be 
elected to such office by a vote of the people. 

In reply to your third question, under the provisions of Sec. 4, 
Chap. 112, Session Laws of 1911, all officers elected at said election 
shall hold their office until the time provided by general law for the 
election and qualification of such officers in this state and until their 
succe;;sors are elected and qualified; and fo!' the purpose of determin
ing the terms ·of office of stich officers, the. years' said officers are to 
hold office are to be computed respectively from and including the 
first Monday of January following the last preceding general election. 

Under the provisions of Sec. 4, Art. XVI, of the Constitution, one 
commissioner is elected for a term of 2 year;; and one comm&ssioner 
for a term of 4 years and one commissioner for a term of 6 years. 
There would, therefore, be nominated for the office of county commis
sioner of the new county, one commissioner for a term of 6 years, 
one commissioner for a term of 4 years and 'one commissioner for a 
term of 2 years from and after the first Monday of January, 1911. 

In answer to your 4th question as stated above you could not hold 
office as 'county commissioner of the new county unless elected in 
the manner provided by law and your term of office would be as above 
sta:ted. 

Yours very truly, 
ALBERT J. GALEN, 

Freeholder, Who Is. Township, What Is. 
Petition For. Petition, For Liquor License, 
Homesteader, When a freeholder. 

Attorney General. 

Liquor License, 
Who May Sign. 

A homesteader prior to the time of completing his requi~ed 
residence upon his claim is not a freeholder within the meap· 
ing of Chapter 92, Laws of I9Il. 

A township within the meaning of Chap. 92, Laws of I9II, 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL. 335 

is a political sub-division and not a surveyor's subdivision of 
a county. 

Under the provISIons of Chap. 92, Laws of 1911, a petition 
for the issuance of a retail liquor dealer's license must be signed 
by freeholders within the particular political subdivision of 
the county in which the applicant proposes to engage in busi-
ness. 

Mr. Chas. A. Taylor, 
County Attorney, 

Billings, Montana. 
Dear Sir: 

December 19th, 1911. 

I am in receipt of your letter of the 16th inst., in which you re
quest my official opinion as to the meaning of the word's "free-holder" 
and "township" as used and contemplated by Chapter 92, Laws of 1911, 
being the act relating to the issuance of a retail liquor license. You 
state in your lettEr that you have held, that settlers under the Huntley 
Irrigation projects who ·have filed upon homesteads and are required 
by the Government to cOlliplete a five years residence on their landa 
before making final proof and receiving patents are freeholders within 
the meaning of t3is act. 

By the provisions of Sec. 4485, Rev. Codes, 
"Estates of inheritance and for life are called estates of 

freehold." . 
It is my opinion that a homesteader prior to the t.ime of completing 
the required residence upon his daim, if he owns no other real estate 
in fee, Is not a freeholder wIthin the meaning of this act, but where 
s'Uch homesteader has complied with the law and has done everything 
entitling him to a patent and has received his receiver's final receipt 
so that nothing remains to be done by him towards the issuance of 
a patent Iby the government, he is then a freeholder within the mean
ing of this act. See also 32 CyC S33. 

With reference to what is a "township" within the meaning of this 
chapter I would call your attention to the (lefinition of a township as 
given by our Supreme Court: 

"A township is a subdivision of a county." 
State vs. Cronin, 41 Mont. 293. 

Section 2894, Sub-division 2_ Rev. Codes, contemplates that the 
board of county commissioner;; shall divide the county into at least 
two townships and I cannot conceive of a portion of a county not 
being included within a township created by the county commissioners, 
and it is my opinion that the township referred to in Chapter 92, Laws 
of 1911, means the political township as thus established by the board 
of county commiasioners and not the surveyors subdivision. 

This question was heretofore passed upon by this office in an 
opinion rendered to the board of county commissioners of Lewis & 
Clark county, on April 21, 1905. This in construing Chapter 71, Laws 
of 1905, and the language used by the legislature in Chapter 92, Laws 
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of 1911, is identical with the .act of 1905 an·l the word towni:>hip in the 
recent act, in my opinion, has the same meaning as the word u~ed in 
the act of 1905. See Vol. 1, Opinions Attorney General, page 92. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

I 

Taxes, on Personal Property. Lien, on Personal Property 
Tax. Tax Lien, on Personal Property. 

\iVhere the owner of personal property owns no real estate 
there is no lien upon the personal property for taxes but t:1e 
same should be collected by the ·county treasurer in accordance 
with the provisions of Sec. 2683 et seq., Revised Codes. 

Hon. D. W. Doyle, 
County Attorney, 

Ohoteau, Mont. 
Dear Sir: 

December 23, 1911. 

I acknowledge receipt of your letter of the 19th inst., in which you 
request my official o:pinion upon tl1e following questions: 

Has the county a lien on personal property for taxes that 
is prior to a mortgage given on property hefore the first Mon
day in March where the owner of personal property own" no 
real estate? 

Has the county a lien on personal property for taxes that 
is prior to a mortgage given after the first Monday. in March 
and after the property has been assessed but before the county 
treasurer has seized the property for taxes when the person 
owning the personal prope!"ty does not own any real 'estate? 
This ques-tion was finally passed upon by the supreme court of 

this state in the case of Wal~h ve. Croft, 27 Mont. 407, in which the 
Supreme Court after discussing. the various statutes of the state re
specting ·the assessment of personal property says: 

"The court in 'effect held that in all cases whenever taxes 
duly levied on pers'onal property are not paid, such .property 
can be taken by the treasurer from the possession of an in
nocent purchaser who has bought the same in good faith and 
the saome be sold by him to recover the said tax; and that he 
may do this because the people have a lien thereon for such 
taxes. There is no .such lien on persor.al property when the 
owner does not also own real property." 
This seems to be definite as to both questions propounded by you. 

This case has not in any manner been modified or reversed by the 
supreme court. 

This same theory, however, is further fortified by the provisions 
of sections 2683, 2684 and 2657 of the Revised Codes. Sec. 2683 pro
viding as to the duty of the assessor upon ciscovering personal prop-
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