
OPINIONS OF THE ATTORNEY GENERAL. 243 

iDn this would CDnstitute a branch establishment which would be as 
much subject toO pay a license as the hDme establishment at Missoula. 
If they take and fill orders frDm the warehDuse, it is a branch establish
ment I()f the Missoula concern, no matter where the collecting is done 
Dr the accounts are kept. 

See Murrell v. Bakenhorf (La.) 32 So. 176. 
HDwever, a change in the facts might alter the result. If the 

warehDuse is maintained at Plains simply for the purpose of CDnven
ience, and all orders are sent directly to MissDula by the patrons of 
the Garden City Brewing Company, and the company simply fills these 
Drders as they come in foom the warehDuse at Plains as a matter Df 
convenience, and no orders are taken at the warehouse, the warehouse 
would not constitute a branch establishment,. and would not then be 
subject to a license. 

YDurs very truly, 
ALBERT J. GALEN, 

Attorney General. 

Liquor License. Wholesale Liquor License. 

No person is permitted to sell liquor 'without first having 
obtained a license therefor. The so called wholesale license 
relates only to the sale of malt liquors in quantities of more 
than four gallons and has no relation to the sale of othel 
liquors or to the sale of any liquors in quantities of less than 
four gallons. 

Mr. H. C. Packer, 
County AttDrney, 

Hamilton, Montana. 
Dear Sir. 

August 17, 1911. 

I llJIl in receipt of your letter of the 12th inst., inquiring whether 
there is any statute requiring a person who sells liquor in quantities 
of one quart or over to pay a liquor license. In reply I will say that 
Sec. 2759, Revised Codes, provides. that "Every person who sells or 
offers for sale, directly or indirectly, any spirituous, malt, vinous, dis
tilled or fermented liquors or wines, must obtain a license t~erefor from 
the county treasurer 0 0 0" This section does not limit the license 
to those who sell in quantities of less than one quart, or otherwise. 
Section 2770 provides for a brewer or manufacturer's license where malt 
liquors are manufactured and sold in quantities of more than four gal
lons. It will be seen, therefore, that a person who sells liquors, no 
matter in what quantities, must first Dbtain a license. Section 2760 
has reference to obtaining a license to sell liquDr in less quantities than 
one quart in cities, towns, villages or camps, where the population is 
less than 100, but nowhere in the law is a person authorized or could 
he be permitted to sell liquor without first obtaining a license. Of 
course, if a person obtained a license and engaged in the business 001' 
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retailing liquor in quantities of one quart or more in cities, towns, vil
lages, or camps, where the papulation is less than 100, he would not 
be guilty of a violation of Sees. 2760,-1,-2, so long as he did not sell in 
less quantities than one quart. 

Yours very truly, 

Constitutional Law. Banking 
Validity, Private Banking Law. 
191 I, Sufficiency Of. 

ALBERT J. GALEN, 
Attorney General. 

Law, Private, Validity Of. 
Title, Chapter III, Laws of 

Whatever question may arise relative to the constitutionality 
of Chapter 11'1, Session Laws of 19I1, said Chapter must by this 
office be held constitutional until the same has been passed 
upon by a court of competentcv jurisdiction. 

Hon. ~red L. Gibson, 
County Attorney, 

Livingston, Mont. 
Dear Sir: 

August 19, 1911. 

I am in receipt of your letter of the 8th inst., relative to Chapter 
111, Session Laws of 1911. The question presented by you is whether or 
not the Utle of the act is sufficient to sustain the provisions of Section 
1 thereof. The cases cited by you contain a very complete discussion 
of the law on vhis :sl.Lbject, and I recite those eas'es here for the 
purpose of coHating them for my report, for we may have an occasion 
to refer to them with reference to this law. 

State vs. McKinney, 29 Mont, 375. 
Evers vs. Cunningham, 35 Mont. 537. 
State ex reI Ley ton vs. Cunningham, 39 Mont, 197. 
State vs. Brown, 29 Mont. 179. 
Western Ranches vs. Custer Co., 28 Mont. 278. 
State vs. Courtney, 27 Mont. 378. 

In State vs. Scougal (15 L. R. A. 477, 44 Am. St. 756) the Supreme 
Court of ,South Dakota appears to hold that it is not within the pro
vince of a legislature to prohibit an individual from carrying on a 
banking business. However, in State vs. Woodmanse (11 L. R. A. 420) 
the Supreme Court of South Dakota took a contrary view. This matter 
is also discussed, with some citatilons, in 5 Cyc. 433. The South 
Dakota case, however, as you are aware, only goes to the extent of hold
ing that, under the constitution of that state, the legislature -does not 
have authority to take away from the in-dividual his common law right 
·of ·conducting a bankin,g busines.3, but neither that d'ecision or any 
other decision, that I have been able to find, holds that 
the legislature does not have the authority to regwlate the 'bank
ing business by either individuals or corporations. The question in this 
particular case, is one of regulation and no: of prohibition insofar as 
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