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must be entered the number and name of each public highway, and 
general reference to its terminal points and course, and also the date 
of the filing of each paper with reference thereto. 

By the provisions of Section 1357, Sub-division 2, the board of 
county commissioners must cause to be surveyed, viewed, laid out, 
recorded, opened and worked, certain highways, and by the provisions 
of Section 1402, "if a highway is opened or ordered, the final report of 
the viewers, including the plat, field notes and report of the surveyor 
must be recorded in the office of the. county clerk in books kept for that 
purpose," and it is my opinion that the proviSions of said Sections 
1357 and 1402, are modified by the provisions of Section 1398 above 
quoted, in so far as such survey is optional with the board of county 
commissioners. The object of· a survey is to define accurately, the 
exact land taken, or required for a public highway, but where a 
county road is laid out entirely along a section line, which section line, 
of course, is determined by the government survey of the land, I can 
see no reason why an additional survey thereof is necessary, and a 
description of the road could be accurately made by reference to the 
government survey, this espe'ciaily in view of the provisions of 1406 
of the Revised Codes, providing in substance that in all cases where 
consent is voluntarily given, or the lands purchased or condemned and 
paid for, an instrument in writing conveying the right of way and 
incidents thereto, must be made, filed and recorded in the offioe of the 
county clerk. 

It is therefore my opinion, that where a road is to be opened run­
ning on a section line at all points, that it is not necessary to have 
the same surveyed, but that a description and plat thereof could be 
made from the United States 'survey. However, it is discretionary' 
with the county commissioners whether a survey under such cir­
cumstances should be made. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Telephone Companies, License Of. License, of Telephone 
Companies. Cities, What Are. Towns, What Are. 

Sec. 2, Chap. 61, Laws of 19II, has not any application to 
towns or municipalities, except -cities. 

Sec. 3202 and 3206, Revised Codes, defines "city," also a 
"town" and the nile is there given and distinguished between 
the two. 

Mr. D. W. Doyle, 
County Attorney, 

Chouteau, Mont. 
Dear Sir: 

June 23, 1911. 

I am in receipt of your letter 16th inst., submitting the question: 
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"Should a telephone company be charged a license under 
the provisions of Section 2, Chapter 61, Laws of 1911, for 
transacting business in towns?" 
It is useless to atteIDpt to draw a distinction between the mean­

ing of the words, 'town" and "city." It is probably true that "the 
word 'town' is a generic word, while a city is only a particular kind 
of town." These words are differently used, and given different signi­
ficance in different statutes and constitutions. (1 Black. Com. 114. 
City of Denver v. Coulehan, (Col.), 39 Pac. 425. People against 
Stephens, 62 Cal. 209, Abbot·s Law Dict. under heading "Town." 

The particular meaning and application of the terms in any given 
case, must be taken from the statute then under consideration, if from 
their use, a specific meaning is given or a specific application made. 

In California, where lrindred questions have been considered, the 
oourt has based its conclusions upon the provisions of the California 
constitution, and by the provision of Chapter 24, Laws of 1883, of 
California, all municipalities in that state, "having a population of not 
exceeding 3,000, shall constitute 'a city of the sixth class.''' Under 
this statute, all municipalities of that character in the state of Cali­
fornia, are cities notwithstanding they m~y be referred to as towns. 
The constitution of Montana repeatedly uses the words "city," and 
"town," (Article 8, Section 24, Article 13, Section 6), but the consti­
tution does not attempt to distinguish between them. The two classes 
of municipalities, however, are clearly recognized. 'Section 3202, 
Revised Codes, gives 'a specific definition of a city, also a town, and in 
section 3206, the rule is given for distinguishing between the two. 

"Every city having a population of less th·an 5,000, and 
more than 1,000 is a city of the third class, and every munici­
pal corporation having a population of 300 and less than 
1,000, is a town." 
Section 3206, Revised Codes. 
This latter section is a general statute, and was in full force at 

the time of the enactment of said chapter 61, Laws of 1911. 
"All statutes are presumed to be enacted by the legisla­

ture with full knowledge of the existing condition of the law, 
and with reference to it." 

36 Cyc 1146, S against Wilson 132 S. W. 626. 
Section 2 of said Chapter 61, provides that telephone companies 

dOing business in cities shall pay a license, which license is graduated 
in amount according to the classification of cities, made in this same 
Section 3206, although reference is not made to the section. Said 
section 2 says nothing about towns, "in cities of less than 5,000 popu­
lation,etc." is the last utterance of that section. Neither is the sec­
tion connected in its subject matter with any other section. However, 
in Section 4 of the same act, reference is made tet towns, in fixing 
license for selling water. Had it been the intention of the legislature 
to include towns in said section 2, that term could have been used 
therein as easily as it was used in said section 4 of the same act. The 
language of the said section is not in any manner ambiguous or un-
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certain. The word "town" is not "in terms of any substance contained 
therein," and we cannot "insert what has been omitted," or "omit wl1at, 
has been inserted." Section 7875, Revised Codes. 

For the reasons herein stated, I cannot reach the conclusion that 
said section 2 of Chapter 61, Laws of 1911, has any application to towns 
or to municipalities except to cities. I am therefore of the opinion 
that telephone companies doing bus-ines'S in towns as distinguished 
from cities, are not subject to this Hcense tax. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

License, Retail Liquor, When to Issue. County Treasurer, 
Duties Of. Mandamus, Proceedi.ngs On. 

Law relating to mandamus proceedings and appeal and of 
the duty of the county treasurer to issue liquor li'cense con­
sidered and discussed. See opinion. 

Mr. John Hurley, 
Oounty Attorney, 

Glasgow, Montana. 
Dear Sir: 

June .24, 1911. 

Your letter June 21st, relative to mandamus proceeding now pend­
ing, received. 

The limited time will not permit me to make very extensive re­
search, or ,to write at length, as this letter to reach you in time, must 
be mailed today. I can here only state the propositions which as I 
understand them from your statement of fact, are: 

1. No tender of the money was made by the parties seeking the 
license. If this contention is sustained, of course the petitioner must 
fail in his mandamus proceedings, for no officer has the right to issue 
a licenose without first receiving the money. 

2. If the town of Plentywood has a population of less than 100, 
the writ must also be refused unless the party seeking the license, had 
previously obtained an order of the county commissioners. (Sec. 2760 
Revised Codes.) 

3. It is very probable that under the holding of the supreme 
cou·rt in state v. Hogan, 22 Mont. 384; 56 Pac. 818, that the court will 
take into consideration both the alternative writ issued and the petition 
filed. 

4. In the matter of new trial, it is my judgment that Section 7222, 
is inoperative and is in conflict with Sections 7232 and 7233, and that 
the provisions of Section !3793 et sel]. should be followed. The supreme 
court in the somewhat recent case of Power Bros. v. Turner, 37 Mont. 
521, page 543, held that a notice of intention to move for a new trial 
filed prior to the entry of judgment, is premature and of no avail. See 
also State v. District Court, 38 Mont. 119, at pabe 123. 
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