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sary papers, documents and commissi.ons relative to the return to this 
state of fugitives' from justice, no fee should be charged. 

Yours very truly, 
ALBERT J, GALEN, 

Attorney General. 

Telegraph Instruments, License On. License, on Telegraph 
Instruments. Instruments, Telegraph, Ownership Of for 
License On. 

Under Sec. 3, Chap. 61, Laws of 19II, each complete tele
graph instrument is subject to a license tax. 

Where a set of instruments is composed of two or more 
instruments, each instrument is subject to the tax, but if by 
the use of a set only one message may be received and trati5-
mitted at a time, the entire set constitutes but one instrument. 

Telegraph instruments in country places are usually the prop
erty of railway companies, special inquiry, however, is neces
sary to determine ownership of any particular instrument. 

Hon. Charles A. Taylor, 
County Attorney, 

Billings, Montana. 
Dear Sir: 

. June 13, 1911. 

I am in receipt of your letter of the 6th inst., making inquiries as 
to whether or not: 

1. Under the provision of Section 3, Chapter 61 Laws 
of 1911, a set of telegraph instruments should be considered 
'as one instrument, or whether the company is liable for a 
tax for each instrument comp,osing the set; and 

2. Also, as to the ownership of telegraph instruments used 
at small stations throughout the county. 
1. Said section 3 provides that a Iicellse of $5 per quarter shall be 

paid for each instrument in use. Whether or not a "set" of instru· 
ments constitutes one 'Complete instrument or more than one Instru
ment is wholly a question of fact, but from the information I have been 
able to gather here, a "set" of instruments has reference to the separate 
parts, or extra parts, or different parts of the same instrument, and 
that by the use of a "set" only one message may be received or trans
mitted at a <time. If this is the case, a "set" of instruments, in the 
meanIng of the law, would constitute only one instrument in use, and 
the company would only be liable for the payment of one license fee, 
but if, upon investigation, you find that my information is wrong, and 
that each instrument composing the set is a separate and independent 
instrument, and that by the use of the "set" more than one message is 
transmitted Dr received at the same time, then the license should be 
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collected for each complete instrument. (See State v. Tel. Co., 27 
Mont. 394). 

2. I am also informed that the instruments used by the telegraph 
company ,throughout the county as a rule are the property of the rail
way company. I have also been advised that in any specific case they 
will furnish me with a statement as to whether or not the instrument 
at any particular point or place is the property of the telegraph com
pany or of the railroad company. If, therefore, you are in doubt as to 
the ownership of a telegraph instrument in any of these outside places, 
if you will 'So inform me, I. will ascertain the ownership of the instru
ment at that particular place. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Right-of-Way, Fencing Of. Railroad, Right-of-Way. Fence, 
Ra~road Right-of-Way_ 

. Railroad company not compelled to fence right-of-way. Ha, 
option to fence or to become liable for stock killed. Owner of 
crop required to construct his own fence to prevent stock from 
gettirig on his ground. 

The Railroad Commission of Montana, 
Helena, Montana. 

Gen.tlemen: 

June 5, 1911. 

I am in receipt of your letter 2nd inst., in which Y:JU submit the 
question as to whether under the provisions J)f Section 4308 of the Re
vised Codes, a railroad company is compelled to fence its right of way, 
or whether it is optional to leave it unfenced, thereby subjecting 
itself to the liability for damages by stock killed or maimed upon 
its line of road. You also cite a case wherein stock passing over an 
unfenced portion of the railway's right of way, caused serious damage 
to crops growing upon adjacent lands. 

Said Section 4308 proviGes its own penalty, and gives to the rail
road company, the option of protecting itself against liability by main
taining the fences as provided by law, or by neglecting or refusing to 
construct the fence, thereby rendering itself liable as provided in that 
section. The object of the law in requiring the right of way to be 
fenced, is to prevent cattle from getting upon the railroad trael{, and 
not for the purpose of protecting adjacent crops. The owner of the crop 
may protect it by the construction of a fence as provided in Section 
2082 et seq. Revised Codes. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 
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