
OPINIONS OF THE ATTORNEY GENERAL. 

Hon. E. E. Esselstyn, 
State Treasurer, 

Helena, ::'tlontana. 
Dear Sir: 

'::'tray 4, 1911. 

I am in receipt of your request for an OpInIOn with referenc~, to 
the division of lieense moneys colkcted in pursuance of the provisions 

'of Section 2774 of the Revised Codes of Hl07, ooing what are known 
as common carrier and ex:press licenses. In order intelligently to. un
derstand the statutes with reference to this matter, I would respect
fully call your attention to the pravisions of said Section 2774 prior to 
Its amend,m~mt in 1903. 

By the provisions of Section 4074 of ,the ~litical Code (now Section 
2774 of the Revised Codes), a licellse was provided for in each county 
wherein any such common carrier or express company transa.cted busi
ness, such license to be paid to the county treasurer of the county and 
to be accounted for by such county treasurer in true manner provided 
by Sections 2756 ,and 1909 of the Revised Codes; that is, fifty. per 
cent thereof to be rei'lined by the county t.reasurer, forty-five per cent 
thereof to the state for general purposes, and five per ,cent thereof to 
the state to the c:edit of the bOll!1ty fund. However, by the ~ct of 
March 4, 1903 (now Section 2774 of the ReviE<ed Codes), Iprovis'ion was 
made for the payment of a state license which must be proClUred from 
the state treasurer, or from the county treasurer of the county where 
their principal office is located. It is clear from this provisoioJ:t that 
t-he object of the legislature was to provide for but one license for each 
common carrier or express company, whioh license should be a s:ta.ie 
license, and the provision in said section providing for thl€ payment 
to the county treasurer of the county where the principal place of 
business is located was simply for the convenience of the liee'Dll;l€e, 
and it is my opinion that the funds receive<!, however, should be ,fully 
accounted for to the state treasurer, irre~pective of whether sUich 
licenses was paid to Ule srtate treasurer directly or to the state trfil3S
urer through the county treasurer. 

I return you herewith the co:nmunication from the 'county treas
urer of Teton county, in accordance with your request. 

Yours VE;Ty truly, 
ALBERT J. GALEN, 

Attorney General. 

Highways, Right of Condemnation Over Indian Allotment. 
Indian Allotment, Right to Condemn for Highways. Oon-
demnation of Highways, Over Indian Allotments. 

Where an Indian allotment is made under a statute or treaty 
which provides that the United States shall hold title in trust 
for a certain period, the provisl0ns of the Act of 'March 3,' 1901 

govern, and such right must be obtained under such req.uire-
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OPINIONS OF THE ATTORNEY GENERAL. 

ments as may be prescribed by the secretary of the interior 
and such right of way could not be procured through a con
demnation proceeding. 

Hon. P. E. Allen, 
County Attorney, 

Red Lodge, Montana. 
Dear Sir: 

May 4, 1911. 

I am in receipt of your lette:- of the 2l!nd inst., wherein you ask 
my opinion as to whether Carbon county ha£ the right to condemn a 
right of way over an Indian allotment within your county for t.he pur
pose of constructing a county roa1. 

I !presume, from the statements contained in your letter, that the 
Indian allotment in question is one to which a patent in fec has not, 
as yet, been issued by the government, but is one made in accordance 
with a statute or treaty wherein t.he United States holds the land in 
trust for a certain period. 

Where an Indian allotment is made under a statute or treaty which 
provides' that the United States shall hold the land in trust for a cer
tain period, the land remiuns the property of the United Stat.es; the 
government retains the legal title, giving to the Indian a writing 5how
ing that at some future time he would be entitled to a regular patent 
conveyin,g the fee. This beIng the case, the title to the land sought to 
be condemned by your eounty is in the United States government. 

22 Cyc. 134. 
U. S. v. Richert, 188 U. S. 432. 
McKay v. Kalyton, 204 U. S., 466. 

By the provisions of Section 7330 of the Revised Codes of 1907, 
eminent domain is defined to be "the right of the state to take private 
property for pu.blic use." This right may be exercised in the manner 
provided in this title." Then follow 5 the different statutory provi
sions relating to the exercise of the right of eminent domain by the 
state. 

It will be seen from the proviii>;ons of Section 7330: First, that 
the right relates to the iaking of private property; second, -that the 
right must be exel'cised only in the manner provided in the title. With· 
out any statutory provision, then, for the exercise of the right with ref
erence to the property of the United States, it.i5 my Dpinion that your 
county could not con1·::!mn the right of way sDught. Howeyer, the fed
eral government by enactment has made provision for the acquiring 
of a right of way over lands such as described in YDur letter. By the 
provisions of the act of :\Iarch 3, 19U1, found in 31 statutes at large, 
p. 1083-84, Sec. 4, provides as folloW3: 

"That the secretary of the interior is hereby authorized to 
grant perrui.;;sion upDn compliance with such requirements as 
he may deem necessa.ry, tOo the proper state or IDcal authorities 
for the opening and establishment of public highways in ac
cordance with th'3 laws of the stale or territory in which the 
lands are situated, through any Indian reservation or through 
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any lands which have been allotted in severalty to any indi
vidual Indians under any laws or treaties, and which have not 
been conveyed to the allottees with full power of alienation." 

161 

It is clear from the above provision that ample means have been 
provided for the acquiring of a right of way. The only procedure nec
essary on the part of your county being to take the matter up with 
the secretary of the interior and acquire the right of way In accord
ance with such reasonable requirements as he may deem necessary. 

In your letter you call attention to the last paragraph of Section 
3 of the Act of March 3, 1901. which provides: 

"That lands allotted in severalty to Indians may be con
demned' for any public purpo~e under the laws of the state 
or territory where located. in the same manner as land owned 
in fee may be condemned, and the money awarded as damages 
shall be paid to the allottee." 

31 Stats. at Lar:;e, 1083. 
However, it is my Qpinion that this provision applies solely to 

allotments made in fee and has no application to allotments which 
have not been conveyed to the aIloUees with full power of alienation. 

If, then, as stated above. the allotment in question has not been 
conveyed to the allottee with full power of alienation, Carbon county 
can only acquire a right of way in the manner prescribed by Section 
4, above quoted. 

If, however, the lands have been allotted in severalty with full 
power of alienation: then, by virtue of the provisions of Section 3, 
above quoted, the right of way may be condemned in the manner pro
vided by Sections 7330 to 7335 inclusive, of the Revised Codes. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

School Funds, Authority of Trustees to Use. School Trus
tees, Authority to Use Funds. School Buildings, Right of 
Trustees to Erect. 

A board of school trustees has no authority to expend mon
eys obtained by ~ 'tax levied for building purposes without first 
being authorized so to do by a vote of the district. 

Hon. Justin M. Smith, 
County Attorney. 

Bozeman, )'[ontana. 
Dear Sir: 

,May 4, 1911. 

I am in receipt of your letter of the 28th inst.. relative to the right 
of the trustees of School District No. 15, your county, to use a certaln 
amount of money derived from a tax levy, for the purpose of constnlCt
lng a new school house; said sum to be used in connection with an 
amount derived fro mthe sale of a bond issue by said school district, 
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