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"I have advised the county assessor that bonds for deed 
should be taxed as real estate mortgages." 
In substance your opinion rendered to the county assessor is cor­

rect, however, it is not upon the bond for deed alone that the assess­
ment can be levied, but it is upon the contract as entered into between 
the parties, which of necessity would include both the deed given by 
the borrower and the bond for deed given in return by the lender; and 
in case where the facts are as stated in your letter as quoted above, 
there is no Question but what the contract would be assessable, and 
included in the abstract made by the county clerk in accordance with 
the provisions of Section 2578, Revised Codes of 1907, which is as 
follows: 

"To assist the assessor in the perfo'rmance of his duties, 
the county clerk must annually transmit to the assessor on 
or before the first Monday in March, a complete abstract of 
all mortgages, deeds of trust, contracts and other obligations 
by which any debt is secured, etc. "',;. '* •. " 
However, in the assessment of this class of property I would 

respectfully call your attention to the opinion rendered by this office 
November 22, 1909 to Honorable W. H. Trippet, then county attorney 
at Anaconda, wherein we hold: 

"A mortgage upon real estate is assessed as personal 
property and the domicile of the owner of the mortgage is the 
situs fur the taxation thereof." 
The state of facts contained in your letter and quoted herein­

above are such as are contemplated by the decision of the supreme 
court of this state in the case of Groggin vs. Valley Trading Company, 
reported in 30 Mont. 229, wherein the supreme court held that such 
a transaction was in reality a mortgage and would be considered and 
treated as such. 

YiOurs very truly,_ 
ALBERT J. GALEN, 

Attorney General. 

State Depository, Held Not State Official. State 9fficial, 
State Depositary Not. Banks, As State Depositaries. Bonds, 
Furnished by Banks to Secure State Deposits. 

A bank acting as a state depositary is not to be considered 
a state official and hence does not come within the provisions 
of Senate Bill No. 44 of the Twelfth Legislative Assembly, 
which provides that public officials may furnish surety bond, 
the premium on such bond being a proper charge against the 
general fund of the state. 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL. 133 

Hon. E. E. Esselstyn, 
State Treasurer, . 

Helena, Montana. 
Dear Sir: 

April 6th, 1911. 

I am in receipt of your letter of April 5th, 1911, wherein you sub­
mit for my official opinion, the question as to whether a bank acting 
as a state depositary is to be considered a "state official" under the 
provisions of senate bill, No. 44, which provides that public officers may 
furniSh either a surety bond or a bond signed by individual surety, and 
that in the event that such public officer files a bond executed by a 
surety company that the premium on such bond shall be a proper 
charge against the general fund, of the state, county or city, as the 
case may be. 0 

'Section 3, of senate bill, No. 44, provides that when an official 
b,ond is required of any state, county or city officer, such officer may 
furnish a surety bond, or a sufficient individual bond to be approved 
by the officer or board authorized to approve such official bond. And 
the same section further provides that where "such officer" shall fur­
nish a surety bond the premium is a public charge. 

You are ·advised that a bank acting as a depositary of state funds, 
is not a public official such as is contemplated by senate bilI, No. 44. 
Public offices are created either by virtue of the constitution or 
statutory enactment. The constitution and laws provide qualifications 
for public officials, among them, that a public .officer must be a quali­
fied elector presupposes certain other qualifications, which an arti­
ficial person could not possibly have, as for instance, qualified elector 
must be a male citizen of the United States, resident of the state of 
Montana for one year, and of the age' of twenty-one years. A corpora­
tion could not, therefore, by any possibility become a public official, 
and if a oorporation fu·rnishes a bond running to the state or to a state 
officer for the faithful performance of certain obligations, t'hat bon:). 
is not covered by the provisions of senate bill, No. 44. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

County Treasurer, Payment of Warrants Out of Particular 
Funds_ School Funds, Paying General Warrants From. Trust 
Funds, Should Be Held by Treasurer for Purposes of Trust. 

The county treasurer is required to hold all school moneys 
and all other trust moneys for the purpose for which the fund 
was created. 

Hon. C. E. Kumpe, 
State Examiner, 

Helena, i'llontana. 
Dear, Sir: 

AprIl 6th, 1911. 

Your letter of :\larch 29th has been received, wherein you state 
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