
104 OPINIONS OF THE ATTORNEY GENERAL. 

March 7th, 1911. 
Hon. John Cuffe, 

County Attorney, 
Libby, Mont. 

Dear Sir: 
I am in receipt of your letter of the 1st im:t., but owing to the 

unusual stress of business incident to the session of the legislature, 
answer has been somewhat delayed. 

You submit for my opinion the question: 
"What is the fee of the clerk of the district court for 

filing report of the public administrator made in pursuance to 
Section 4, Chapter 134, of the Laws of 1909?" 
Section 3170, of the Revised Codes of 1907, provides what the fees 

of the clerk of the district court in probate proceedings are. The only 
item therein, which under any circumstances the public administrator
would be bound to pay would be that item which provides for the pay
ment of a fee of $5.00 for filing the petition for letters of administra· 
tion. However, the object of Chapter 134 of the SessiQn Laws of 1909 
Is to provide for a summary settlement of estates where the value. 
thereof is less than $200.00, and.in the event such estate has an aggre
gate market value of less than $200.00, then no letters of administration 
are neccessary to be issued to the public administrator. There being 
no provision of law for the payment of a fee by the public administra
tor where the administration is had under said Chapter 134, Laws of 
1909, it is my opinion that no fee can be collected. I would respect
fully refer you to the opinion rendered by this department October 8th, 
1910, to C. E. Kumpe, state examiner, which you will find reported in 
Volume 3, Opinions Attorney General, page 433, where the following 
langaage is used: 

"It may not seem reasonable that the clerk of the district 
court may be called upon to perf·arm any duties without the 
payment of any fee but he is entitied to only such fees as are 
enumerated in Sections 3169 and 3170 of the Revised Codes of 
1907, and there bein.g no provision in either of said sections 
for the payment of a fee, no fee can be required." 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Railroads, Free Transportation By. Transportation, free by 
Railroads. Transportation, Free for Certain Classes of People. 

A railroad company may carry free or at reduced rates the 
property of destitute families, who on account of misfortune 
are unable to compete with others of t·heir class. 

Railroad ,Commission of Montana, 
Helena, Montana. 

Gentlemen: 

March 8th, 1911. 

I am in receipt of Y0ur letter of March 7th, wherein you state that 
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the officers of the G. X. Railway Co., are desirous of transporting, free 
of charge between certain points in the state of :\'[ontana, grain to be 
used as seed by certain destitute families along the line of their road 
whose crops the past season were a total failure and who have not 
the money. to pay the regular tariff for the transportation of seed grain. 
The question is, would such free transportation be in violation 'of law. 

In the recent case of John vs. N. P. Ry. Co., 111 Pac. 63'2, the 
supreme court construes Sec. 7, Art. XV,' of the State Constitution and 
also Sec. 4337 of the Revised Codes, which are both directed against 
'discrimination by railroads in charges for the transportation of persons 
or property within this state, and in the main case the court "holds 
that while different classes may be differently treated in the matter of 
transportation charges that such classification cannot be made by the 
railroad company arbitrarily. 

However, on motion for a re-hearing the court rendered a sup
plemental opinion, 111 Pac. 646, wherein it is held that a railroad 
company. 

"May lawfully issue free transportation or sell tickets at 
reduced rates to <the following classes of perooDs." 

and names four classes. The court in this supplemental opinion further 
uses this language: 

"No reason exists why children who by reason of * * * * .• 
or other misfortune are unable to compete with mankind in 
general should not be placed in a class by themselves and car
ried free or at reduced rates." 
While the case which I have considered relates entirely to the 

trans'portation of persons, undoubtedly the same rule applies to the 
transportation of the proper,ty of the persons designated and if under the 
state of facts certain persons along the line of the G. N. Ry., have 
become destitute through the misfortune of drouth causing the entire 
failure of crops, they might properly by authorized tariff issued by the 
railway company and filed with your board, be designated as· of a 
particular class and their pr'Jperty be carried free or at reduced -rates. 
The railroad company having authority to designate the clas's must .. in 
my judgment have authority to determine what persons come properly 
within the designated class. 

You are therefore advised that in my opinion the raiJroad com
pany may publish the proposed tariff and you have authority to clirtify 
it. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Marriages, Registration Of. 
to Registration of Marriages. 

Officers, Duty Of With Regard 
!I •. 

Under Section 1995, Revised Codes, the failure 
marriages by those persons authorized to solemnize 
is made a misdemeanor. 

to re:cord 
I'. 

mar,nages 
I' " 
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