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March 7th, 1911. 
Hon. Harry R. Cunningham, 

State Auditor, 
Helena, :\fontana. 

Dear Sir: 
I am in receipt of your favor of the 4th inst., asking my OPInIOn 

respecting the operation and effect of house bill No. 426, the same being 
an act authorizing and directing the transfer of certain moneys in the 
general fund to the maintenance account of certain state institutions, 
approved March 2nd, 1911. 

I have with care read your communication regarding this bill and 
thoroughly agree with your views in the premises. I think in conse
quence of the enactment of this law, it is now only a q;uestion of 
method of procedure as between yourself and the state treasurer. 

The legislative assembly has the unquestioned power and authority 
to appropriate money to pay defi"ciency claims, and should certainly 
have authority to order the transfer of moneys from the general fund 
to be devoted in payment of obligations of the state which wou'ld 
otherwise be deficiency claims, or for other purposes, in accordance 
with the language of the bill in question. This bill is in nature and 
-effect a deficiency appropriation bill 'and the amounts named may be 
drawn to be credited and transferred to the maintenance acoount of 
each of the several institutions therein named. The money may be 
properly drawn from the treasury to pay claims against the state which 
would otherwise have been strictly considered as deficiencies. 

In applying this act it may be well to designate a special fund 
to be carried upon your books and those of the treasurer as a "Special 
Maintenance Fund to Prevent Deficiencies of Certain State Institutions, 
as provided by house bill No. 426, approved March 2nd, 1911. 

All claims proper to be paid from such fund should be paid by the 
treasurer upon your warrant after the state board of examiners shall 
have first approved the claims' presented against the state as. proper 
to be paid from such fund. 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General. 

Clerk of the District Court, Fees Of. Fees, of Clerk of Dis
trict Court.· Public Administrator, Payment of Fees. 

\i\Tlhere a public administrator proceeds in the administration 
of an estate by virtue of the .provisions of Chapter 134, Laws 
of 1909, no fee need be paid to the clerk of the ,district court 
for the filing- of the final act provided for in said act. 
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March 7th, 1911. 
Hon. John Cuffe, 

County Attorney, 
Libby, Mont. 

Dear Sir: 
I am in receipt of your letter of the 1st im:t., but owing to the 

unusual stress of business incident to the session of the legislature, 
answer has been somewhat delayed. 

You submit for my opinion the question: 
"What is the fee of the clerk of the district court for 

filing report of the public administrator made in pursuance to 
Section 4, Chapter 134, of the Laws of 1909?" 
Section 3170, of the Revised Codes of 1907, provides what the fees 

of the clerk of the district court in probate proceedings are. The only 
item therein, which under any circumstances the public administrator
would be bound to pay would be that item which provides for the pay
ment of a fee of $5.00 for filing the petition for letters of administra· 
tion. However, the object of Chapter 134 of the SessiQn Laws of 1909 
Is to provide for a summary settlement of estates where the value. 
thereof is less than $200.00, and.in the event such estate has an aggre
gate market value of less than $200.00, then no letters of administration 
are neccessary to be issued to the public administrator. There being 
no provision of law for the payment of a fee by the public administra
tor where the administration is had under said Chapter 134, Laws of 
1909, it is my opinion that no fee can be collected. I would respect
fully refer you to the opinion rendered by this department October 8th, 
1910, to C. E. Kumpe, state examiner, which you will find reported in 
Volume 3, Opinions Attorney General, page 433, where the following 
langaage is used: 

"It may not seem reasonable that the clerk of the district 
court may be called upon to perf·arm any duties without the 
payment of any fee but he is entitied to only such fees as are 
enumerated in Sections 3169 and 3170 of the Revised Codes of 
1907, and there bein.g no provision in either of said sections 
for the payment of a fee, no fee can be required." 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Railroads, Free Transportation By. Transportation, free by 
Railroads. Transportation, Free for Certain Classes of People. 

A railroad company may carry free or at reduced rates the 
property of destitute families, who on account of misfortune 
are unable to compete with others of t·heir class. 

Railroad ,Commission of Montana, 
Helena, Montana. 

Gentlemen: 

March 8th, 1911. 

I am in receipt of Y0ur letter of March 7th, wherein you state that 
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