
OPINIONS OF THE ATTORNEY GENERAL. 79 

decreasing the punishment, and it wiII be unwise to raise the question 
unless in a case of absolute necessity, and in the case cited by you no 
such necessity appears to arise. 

Furthermore, Section 8313, Revised Codes, relating to assaults, pro­
vides, in subdivision 5 thereof, than anyone who "assatiIts another with 
intent to commit a felony" is guilty of assault in the second degree, and 
fixes the maximum punishment at five years' imprisoninent and two 
thousand dollars fine. 

If: therefore, the defendant committed an assault with intent to com­
mit a felony, to-wit, the crime of rape, he may be pr{)secuted mider the 
provisions of Subdivision 5, Section 8313, of the Revised Codes. 

Very truly 'yours, 
ALBERT J. GALEN, 

Attorney General. 

Lands, Sale of Under Lease. Lessee, Preference Right of in 
Purchase of Leased Lands. Sale of Lands Within Three Months 
of the Expiration of Lease_ 

I. State lands now under lease may be sold ,under the pro­
visions of Chapter I47, laws 1909. 
. 2. Any sale of lands held under lease prior to March 19, 
1909, may be sold by giving notice as provided in the lease. 

3. The .preference right of purchase granted' to .lessees in 
leases held by them are not taken away by the subsequent law. 

Helena, Montana, April 6, 1909. 
State Boand of Land Commissioners, Helena, Montana. 
Gentlemen: 

I am in receipt of your letter of the 3rd inst., submitting t.he follow­
ing questions: 

1. Can state lands now under lease be legally offered for 
sale and sold at a time more than three months prior to the 
expiration of the lease without the consent of the -Ie~see? 

2. Has the lessee who holds a lease prior to March, 1909, 
any preference right in the purchase of the land under the lease 
as provided by Section 2174, Revised Codes? 
1. Section 2162, Revised Codes, contains the proviso: 

"That no lands, already under lease, shall be offered for sale, 
or lease, unless such lease expired within three months from 
the date of the offering." 
This ad was approved March 1, 1899, and this prov,iso, by its terms, 

only relates to land then "already under lease," and the section of whicil 
the proviso is a part prohibited the leasing of lands for a longer period 
than five years. Hence, the leases that 'Were in existence at the date of 
the approval of the act have long since expired, and that proviso can, 
threfore, have no relation to leases now existing. Moreover, the leases 
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issued by the state contain the proviso, or condition, that the lands 
leased may be sold "whenever the state so desires," by giving notice to 
the lessee as provided in the lease. 

Therefore. land,s held under, lease, which were executed and became 
effective pI'ior to MaITh 19, 1909, may be sold, but such sales should be 
conducted in accordance w.ith the provisions of Senate Bill No. 59, Chap­
ter 147, Laws of 1909. And if such leases were executed after March 19, 
1909, such lands, in the discretion of the board, may be sold at any of the 
regular public sales cf said lands held in the county where the )and is 
situated. 

Sec. 68. Chap. 147, Laws 1909. 
2. Chapter 147, Laws of 1909, does not and cannot take or deprive a 

man of any vested rights. Hence, the lessee of lands prior to the taking 
effect of said Chapter 147 has a preference right of purchase, which was 
granted to him by law at the time of the execution of his lease. 

Very truly yours, 
ALBERT J. GALEN,. 

Attorney General. 

Public Highway, Over State Lands. State Board of Land 
Commissioners, to Grant Right of Way for Public Highway. 

Section 32, Chapter I4i, session laws of 1909, makes it incum­
bent upon the State Board of Land Commissioners to grant right 
of way to any city or county desiring to construct a public high­
way across lands owned by the state, when certain conditions 
are complied with by the municipality. 

Helena, Montana, April 8, 1909. 
Hon. F. H. Ray, Register, Helena, Montana. 
Dear Sir: 

I am in receipt of your letter of April 7, together with a duly certi· 
fied plat of a right of way filed with you by the County Clerk of Teton 
County, and regularly approved and attested by the Count Surve'or of 
Teton County. 

I am of the opinion that Section 32, of Chapter 147, Session Laws 
of 1909, :makes it incumbent upon the State Board of Land Commission· 
ers to grant a right of 'Way to any city or county desiring to construct a 
public highway across lands owned by the state. The only provisions 
required of such municipalitiy is that. if physically p'ossible, the highway 
shall be' constructed along sectional or subdivisional lines, and that a 
copy of the official plat made by the County or City Surveyor or Engineer 
shall be filed with the hoard together with a petition from the county or 
city officers setting .forth the necessity of the s~me. 

The provisions of this section have been strictly complied with in the 
matter of the "Belleview and Deep Creek Road," and a right of way 
should therefore be granted. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 
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