
OPINIONS OF THE ATTORNEY GENERAL. 73 

missioners is entitled to per ~iem for services in selling, a public auction, 
real estate, to·wn lots, etc., bought by the county for taxes and ordered 
sold by the Board of County Commissioners. 

Section 2894, Revised Codes, subdivision 10 thereof, gives the Board 
Of County Commissioners the po,wer to sell at pulbic auction, for cash, 
to the highest bidder, any property, real or personal, after thirty days 
previous notice by publication. Section 2682, as amended by the eleventh 
legislative assembly, provides that whenever the county has become a 
purchaser of real estate sold for delinquent taxes, and the same has not 
been redeemed within the redemption period, the board, after order duly 
entered in its 'minutes, may sell the same, provided that no sale shall be 
made or confirmed unless the price offered shall be sufficient to discharge 
all accrued taxes to date of sale, together w.ith interest and eost .If this 
provision is complied with, then dt would seem the duty of the chairman 
of the board to eKecute a deed conveying the title to the purchaser. 

I do not understand that the cost referred to in Section 2862, as 
amended, would include the per diem or mileage of the chairman or other 
oommissioners in coming to the county seat for the pur.pose of making 
the sale. 'l'ohe County Commissioners, in my opinion, should hold a reg
ularly called meeting upon the day of the sale, at which the entire board, 
or a quorum thereof, should be present, and all .the members present 
should participate in the sale of the property. The cost of mileage and 
per diem of this meeting should be paid for by the county as in .cases of 
other meetings of the board, and no part of this mileage or' per diem 
should be added to the price at which the property is sold. 

Very truly yours, 
ALBERT J. G,ALEN, 

Attorney GeneraL 

Deputy Game Warden, Eligibility of Women for Such Office. 
Women, Eligibility'to the Office of Deputy Game Warden . . 

Deputy game waTdens are public officers under the laws of 
this state, and therefore, women are not eligible to hold such 
office. 

Helena, Montana, April 1, 1909. 
Hon. Harry R. Cunningham, State Auditor, Helena, Montana. 
Dear Sir: 

I am in receipt of your request for an opinion upon the following 
proposition, to-wit: 

"On March 19, 1909, Mr. Henry Avare, State Game and Fish 
Warden; filed in this office the appointment of Mrs. Charles B. 
Peyton, of Hamilton, as Special Deputy Fish and Game Warden, 
under the provisions of House Joint Resolution No. 13, approved 
March 10, 1909. 

"I would respectfully request an opinion from your office as 
to whether Mrs. Peyton is legalIy entitled to hold the office of 
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Special Deputy Game and Fish Warden; and also whether this 
office is. authorized to draw a state warr2-nt on the fish and 
game fund for the salary due her from March 19th to and includ
ing March 31, 1909, said salary being at the rate of $125.00 per 
month." 
The right of a woman to hold a public office in this state has been 

pas,sed upop, in several opinions heretofore rendered by this office. In 
an opinion given to the Honorable Joseph K. Toole, (Opinions of Attorney, 
General 19Q6-'08, ,page 50.), it was held that a notary public was a public 
offieer, and that, therefore, a woman could not hold such office. In the 
same opinion it is also held that a woman could not hold the office of 
librarian of the hisforical library. 

In the above opinion we said, ,in part: 
"Sectiqp 10 of the same Article of the Constitution expressly 

provides tJ;l~t women shall be eligible to hold the office of 
'. County SUPElrintendent of Schools and school district offices. By 

expressly providing that women were elig,ible to such offices it is 
apparent that ti1e framers of the constitution intended that they 
should be e.ligible to no other offi,ce, and any question of doubt 
is settled for the, reason that, under said Section 11, no person 
can be eH~!hle 'to any other office than that of Superintendent 
of SC11001~ ,and school district offices, unless he is qualified to vote 
at general eJections, and as no person is qualified to vote at gen
eral electiops excepting male persons possessing the qualifica~ 

tions defined by said Section 2, it necessarily follows that women 
are not eligible to hold. the office of notary public." 
The questioJ,l ,then arises as to whether a deputy game and fish 

warden is a public officer. In the above opinion an exhaustive review of 
authorities are cited, defining what constitutes a public office, and an 
examination of the law providing for deputy game and fish wardens 
shows that theil', term of office is fixed by law at four years, and thei!: 
duties are defi~e9.,' by law; namely, that they must inquire into viola
tions of the ganie and fish laws of the state, institute prosecutions for 
violations of said laws, make arrests, and they are vested throughout 
the stae with all the powers of a sheriff in making arrests and in the 
prosecution <of offenses against the game and fish laws. They are re
quired to give an official bond in the sum of one thousand dollars for the 
faithful perform~nce of their duties, and are also required to file an 
official oath of office. Thus, we find that under all the rules laid down 
by the authorities for determining whether a person is holding a public 
office, deputy game and fish wardens are public officers. (See opinion 
refened to above.) 

You are, therefore, advised that Mrs. Peyton is not eligible, under the 
state constitution of this state, to hold the office of deputy game and fish 
warden. 

Prior to the introduction and passage of the resolution under which 
Mrs. Peyton was appointed, the last legislature introduc~d a bill to give 
her a pension. 'This bill was reported adversely as being in violation of 
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the constitution. Whereupon House Joint Resolution No. 13 was intro
duced for the appa,rent purpose of accomplishing the same thing that the 
original bill was intended ,to accomplish. If this resolution was intended 
as a methqd of donating money in the way of a pension to Mrs. Peyton, 
it ~s also in violation of Section 35, of Article V., of the state constitu
tion, which provides that, 

"No appropriation shall be made for charitable, industrial, 
educational or benevolent purposes to any person, corporation or 
community not under the absolute control of the state, nor to 
any denominational or sectarian institution or association." 
The constitutionality of this resolution was questioned by the mem

bers of the legislature at the time of its passage, and, while the Gevernor 
of the State approved the same. he accompanied his approval with a 
statement, which reads, in part, as follows: 

"I am heartily in sympathy with the effort for the relief of 
Mrs. Peyton. I have, however, grave doubts of the legality of 
the method pursued by the Legislature in providing relief for 
Mrs. Peyton, and her right in law to hold the office which has 
been created for her." 
We may add that ,we are heartily in accord with the charitable spirit 

shown by the legislature in passing this resolution, and would be as glad 
to see Mrs. Peyton receive some benefit as anyone, but when a proposi
tion of 'll!-w is put up to this office for a constitutional construction lt 
becomes our solemn and sworn duty to construe the same as a cold legal 
proposition; for constructions placed upon the laws of this state by the 
Attorney Oeneral will eontinue the rule to be followed in the future by 
state officers until such opinions are modified or reversed by the courts, 
and we, therefore, cannot allow our sympathies to control us in con
struing the constitution and laws of this state. 

You are, therefore, advised, as stated above, that Mrs. Peyton js pot 
legally qualified to hold this office, and that under the constitution you 
are not authorized to draw a warrant on the fish and game fund for the 
payment of her salary. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Taxation, Livestock Running in Two or More Counties. 
Livestock Running in Two or More Counties, Taxation of. 

Under Chapter 25, laws 1909, the county in which livestock 
is found on the first ~ronc!ay of March is known as the home 
c.ounty for the purpose of taxation. Such stock should be taxed 
in that county anel the tax thereafter pro rated between other 
counties in which such stock rUll. Stock assessed before Chapter 
125 wellt into effect is gO\·crned by the provisions of such law. 
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