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to the county of Meagher, in which they hold such tax deed to be null 
and void. You rEtPuest an opinion upon the question of the power to the 
Board ~f County Commissioners to cancel a void tax ·deed upon the pa~'

ment of taKes due upon the property conveyed by such deed. 
vVe kn()w of no law which gives the County Commissioners the power 

to cancel a void deed. However, if the commissioners are satisfied frnm 
the decisions of the court construing similar tax deeds that the deed is 
void, and the person owning the property is willing to pay the taKes 
assessed against the property, then in our opinion the. commissioner;,; 
would have authority to execut to such person a quit claim deed of all 
the right, title and interest of the county in and to such property in con
,;ideration of his paying the taKes theretofore assessed against the prop
erty. 

If the deed in question shows on its face that several non-contiguous 
parcels of property were sold en masse or shows that the county was a 
competitive bidder s'o as to bring the deed within the principles of law 
laid down in the case of North eRal Sstate, I,and & Title Co. v. Billings 
Land & Trust Co., 36 Mont. 356, and Rush v. Lewis and Clark County, 
36 Mont. 566, then the proper thing for the county to do is to accept the 
taxes from the party owning the land and execute a quit claim deed, as 
this will save the cost of litigation which would result in having the deed 
to the county set aside. . 

In executing such a deed, I would suggest that you recite therein that, 
whereas the deed is void for certain reasons, which you should set out in 
the deed; and, whereas the owner 'Of the property has tendered the taxes 
actually assessed against the property, that, therefore, in consideration 
of such premises the county executes the deed in question. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Saw Dust, Penalty for Dumping in Streams. Fish, Protection 
From Saw Dust. 

The penalty for dumping' saw dust in streams is pro\-ided 
by Section 8797. Reyisecl Codes. and Section 8798. attempting 
to cover the same subject. is \-oiel. 

Helena, Montana, February 20, 1909. 
Hon. Henry Avare, State Game and Fish 'Warden, Helena. Montana. 

I am in receipt of your letter of the 18th inst., requesting an opinion 
upon the following question: 

Which of the following sections of the Revised Codes of Mon
tana of 1907 is in force and should be followed in presecuting 
persons for dumping saw dust in streams, to-wit: Secticn 8797 
8798. 
The legislative assembly of 1897, by House Bill No. 123 (Session 

Laws of 1897, p. 249), repealed, among other sections, Section 1123 of 
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the Penal Code of 1f:ontana, and enacted a new law relating to the pro
tectiDn 'Of game and fish 'Of the state. SectiDn 14 of ihis new law has 
never been amended Dr repealed, and is now inserted in the Revised 
Codes ~f 1907 as Section 8797. 

Thereafter, the legislature 'Of 1903, by Chapter 3, Laws of 1903, . 
attempted to amend Sectinn 1123 of the Penal Code. But, as shqwn 
abDve, SectiDn 1123 'Of the Penal Code was absDlutely repealed in 1897. 
Therefore, the attempted amendment of said SectiDn 1123 by the Legisla
ture 'Of 1903 was vDid and of nD effect whatever, fDr it is a well estab· 
lished principle 'Of law that Y'OU cannot amend that which does not exist. 

This attempted amendment of Section 1123 by the legislature 'Of 1903 
is incDrporated in the new CDde as SectiDn 8798, but as this amendment 
is vDid it follDWS that SectiDn 8798 is alsD vDid; and, therefDre, in no 
way amends Dr repeals said SectiDn 8797. 

YDU are therefDre advised that the 'Only sectiDn to be followed in pros
ecuting persDns fDr dumping saw dust in streams is said Section 8797 'Of 
vhe Revised Codes .Df 1907. 

Very truly YDurs, 
ALBERT J. GALEN, 

AttDrney General. 

Constitutional Law, Appropriations. 

A special appropriation law refunding money paid into the 
State Treasury operating only in favor of particular persons 
or p~ivate concerns is violating of the Constitution. 

Helena, MDntana, February 26, 1909. 
HDn. H. R. Cunningham, State AuditDr, Helena, Montana. 
Dear Sir: 

I am in receipt of YDur letter of the 23rd inst., submitting fDr the 
consideration 'Of this office the constitutiDnality of HDuse Bill ND. 104, 
passed by the present legislature 1Q,f the State 'Of Montana. 

The ,title 'Of this act reads as fDllows: 
"An Act ApprDpriating Money for the Payment 'Of certain 

Notary Public Fees ErrDneDusly cDlIected." 
SectiDn 1 'Of the Act prDvides: 

"That the sum of fifteen ($15.00) d'ollars Dr so much thereof 
as may be necessary, be, and the same is hereby appropriated 
'Out 'Of any mDneys in the State Treasury nDt 'Otherwise appro
priated, fDr the payment 'Of the fDllowing notary public fees 
erroneDusly collected: 

R. Irene Harris .................. $7.50 
Rene O. Arnold .................. 7.50 

$15.00" 
SectiDn 2 of the act authDrizes the auditor tD draw his warrant fDr 

said sums. 
The title of this act, by its terms, applies 'Only tD certain (not all) 

cu1046
Text Box




