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"Each officer shall be required to mal,e out and file with the 
state board of exami.ners, and itemized and verified account with 
proper vouchers thereto attached, of his expense and same shall 
be passed upon and allowed by such board before being paid." 
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It is apparent from the above laws that all monies received by a 
public official, in his official capacity, should be paid into the state treas
ury, and that all expenses incurred by him should be itemized in a claim 
to be presented. to the state board of examiners, and, if allowed by the 
board, a warrant for the payment of such expenses ul'awn by the state 
auditor upon the state treasurer. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Bail, in Murder Cases. Defendant, Charged With Murder, 
Admitted to Bail When. 

A defendant charged with murder is entitled to he admitted 
to bail, unless the county attorney makes a showing satisfactory 
to the court that the proof of his guilt is evident or the presump
tion thereof great. 

The sufficiency of such showing is adclressed to l'he sound 
discretion of the court; and, as a rnle, would not be disturbed 
unless a manifest abuse of discretion was ShOWI1. 

Hon. W. S. T(}wner, 
County Attorney, 

Fort Benton. 

Helena, Montana, March 23, 1910. 

I am in receipt of your letter of March 19, regarding th'e admission 
to bail of one Mark Cockrill, against whom you have filed an informa
tion charging him with the crime of murder in the first degree. 

You state that upon a]}plication for bail being made, you introduced 
the testimony taken at the coroner's inquest; also, an affidavit of an 
additional witness; that the court, after considering such affidavits and 
evidence, and the affidavit submitted by the defendant in support of his 
application for bail, admitted the defendant to bail in the sum of $25,000. 
You further state that the court, in admitting the defendant to bail, 
expressed some doubt as to what ,was meant by the word "some." as used 
in the quotation "some showing that the proof is evident or the presump
tion great," which appears in the decision in the case of State ex reI., 
Murray v. District Court, 35 Mont. 504. 

Our understanding of the law, ·and of the opinion in the above case, 
is that the defendant is entitled to be admitted to bail unless the county 
attorney makes a showing which satisfies the court that the proof of his 
guilt is evident or the presumption thereJf great. In other words, the 
county attorney must make a showing of his evidence in OPPOSition to 
the application for bail; otherwise the application would be granted, and 
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when he makes a showing, then the sufficiency thereof is addressed to 
the sound discretion of the court, and his rulin~ would not be disturbed 
by the supreme court unless the state could show a manifest abuse of 
such discretion. 

You state in your letter that it is very duobtful, in your mind, that 
a conviction for murder in the first degree would be obtained. There
fore, if you think the evidence sufficient to raise such a doubt it would 
be impossible to show a manifest abuse of discretion on the part of the 
district court in the event of appealing the case. I do not believe it 
would be advisable, under such circumstances to take an appeal. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Billings Polytechnic Institute, Sale of Sate Lands to. State 
Lands, Sale to Billings Polytechnic Institute. Resolution of 
Legislature, Not a Law. 

House Joint Resolution No.8 is ill no sense a law, therefore 
not binding' upon the Ihoard of land commissioners, nor can it 
be held to amend the laws in force as controllin:g the action of 
such board. 

The laIW provides that no state lands shall be sold, except at 
public sale. Therefore, the board has no authority to grant to 
the Billings Polytechnic Institute the lands referred to, and at 
the price mentioned in said house joint resolution. 

Helena, Montana, March 24, 1910. 
State Board of Land CommisSioners, 

Helena, -Montana. 
Gentlemen: 

I am in receipt of your letter, enclosing a letter from the Billings 
Polytechnic Institute, and also a request for an opinion as to whether 
or not joint resolution number eight, adopted by the Eleventh Legisla· 
tive assembly (laws of 1909, page 389), directing the sale of certain state 
land,s to the "Billinlgs Polytechnic Institute" is ,binding upon the state 
board of land commissioners. 

This resolution is not a law, for the reason that it does not comply 
with sections 19, 20 and 23, of article V., of the state constitution. 

The same legislative assembly adopted joint resolution number thir' 
teen, directing the state game and fish warden to appoint the wife of 
Charles B. Peyton, deceased, as a deputy game and fish warden. The 
supreme court, in the case of State ex reI Peyton v. Cunningham, 103 
Pac. 1197, construed this joint resolution, and after quoting the sections 
of the con!?titution referred to above, the court said: 

"These provisions are to be construed as mandatory and pro
hibitory, because there is no exception to their requirements 
expressed anywhere in the constitution, section 29, article 3. 
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