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"No railroad company, transportation company or common 
carrier shall transport into the state of Montana any stallion 
or jack unless accompanied by state or federal veterinary certi
ficate, as provided in section 6." 
On the other hand, section 15 provides that: 

"No part of this act shall apply to stallions turned upon the 
open range." 
In an opinion given to you on September 17, 1909, we held as fol

lows: 
"If stallions. are s'hipped to Montana to sell to persans ,for 

use in breeding mares in this state, they are certainly shipped 
'for breeding purposes.' " 
Such opinion correctly states the law, in our judgment. Where the 

person, firm or company importing a stallion sells, or intends to sell 
the same for breeding purposes, it would make no difference in what 
manner the person purchasing such horse intends to use him for breed
ing purposes. Thefact that the purchaser might intend to turn the stal
lion up.on the open range for breeding purposes would not exempt the 
importer from having the certificate required by section 6. 

On the other hand, we cannot totally ignore the plain provision of 
said section 15, but believe that the language there used should be 
given a strict c::mstruction, so as to carry out the apparent intent ana 
purpose of the law as far as possible. 

Therefore, in our opinion, if a person ships a horse to this state, not 
to sell, but for his own exclusive use upon the open range, that in such 
event he is not required to procure the certificate required in section 6. 

On the other hand, if a person imports a horse himself and turns 
him on the open range for a period of time and then takes him up and 
offers him for sale for breeding purposes, then in our opinion. he would 
be required to procure a certificate from the stallion registration board 
of this state before he would have authority to sell such horses fOr breed
ing purposes. 

Any other construction of the law would make it possible for the 
importer to evade the law by shipping a horse here and turning him out 
for a few days on the open range and then taking him up and selling him. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Clerk of the Court, Term of Appointee. Election of Clerk of 
Court, When Held to Fill Vacancy. Officers, Election of in 
Case of Vacancy. 

\\'here there is a vacancy in the office of clerk of the district 
court, which has been filled by appointment, the person so ap
pointed holds only until the first general election thereafter, 
when a person must be elected for the balance of the term in 
which such yacancy occurred .. 
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Hon. Harry L. Wilson, 
County Attorney, 

Billings, :\lontana. 
Dear Sir-

Helena, :\fontana, March 12, 1910. 

335 

I am in receipt of your letter of :\Iarch 9, requesting an opinion upon 
the following proposition: 

Mr. Jones was appointed by the board of county commission
ers to fill the vacancy in the office of clerk of the district court 
which occurred by reason of the tie vote for the candidates for 
such office at the last general election in 1908. Query: "Does 
Mr. Jones hold the office in question until the next regular elec
tion for District Judges, 'which will occur in 1912, or does he 
hold only until the election this fall?" . 
In an opinion rendered by this ofice to county attorney Schultz, on 

October 17, 1906, (Opinions of Attorney General, 05-06, p. 402), it was 
held that where a person was appointed to fill a vacancy in the office 
of clerk of the district court that :he would hold merely until the first 
general election after his appointment, and as such general election was 
not the one at which district judges and clerks of district courts are 
elected throughout the state, that a candidate should be nominated and 
a person elected to fill out the balance of the four year term, in accord
ance with the provisions of section 34, article VIII., of the state oonsti
tution. 

Following said opinion of this office, nominations were made and a 
clerk of the district court elected at the general election in 1906. There
after the person apPOinted by the bill creating Sanders county toak the 
matter into court, and our supreme court, in the case of State ex reI 
Livesay v. Smith, 35 Mont., 523, held that t.he pers'on appointed in the 
bill creating Sanders county held until the next election at which clerks 
of the district court were elected throughout the state. This opinion con
strued the words "next general election," as used in the bill creating 
Sanders county, to mean tJhe next general election at which clerks of 'the 
district court were elected. Thereafter, the supreme court, in the case 
of State ex reI Jones v. Foster, considered the legality of the appoint
ment of Mr. Jones, and held that there was a vacancy in the office which 
entitled the board of county commissioners to make an appointment, 
and the Jones was entitled to the office pursuant to his appointment by 
the board of county commissioners. 

In the opinion in this case, as prepared, a certain paragraph read as 
follows: 

"Relator became, upon qualification pursuant to his appoint
ment, entitled to the office, and the salary and emoluments, 
attached thereto, until the next regular election for district 
judges. State ex reI Livesay vs. Smith, 35 Mont. 523." 
Thereafter, on motion for re-hearing in such case counsel for Foster 

.called the court's attention to the language of section 34. article VIII., of 
the state constitution. Wbereupon the court modified its opinion by 
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striking out the words "until the next regular election for district judges. 
State ex reI Livesay v. Sm'ioh, 35 :\Iont. 523." 

Upon receipt of your request for an opinion I interviewed the mem
bers of the court regarding the modification of this opinion, and they 
stated that neither counsel for the appellant or respondent in the case 
of State ex reI Livesay v. Smith referred to section 34, of article VIII., 
of the constitution, or raised any question a:t all thereunder, and that 
upon examination of such section of the constitution, when called to 
their attention in !!he motiO!Il d'or re-hearing in the case of Jones v. Foster, 
a serious doubt arose in their minds as to the correctness of the con
clusions reached in said case of Livesay v. Smith, and for that reason they 
decided to strike out the part of their opinion based upon the authority 
of Livesa'Y v. Smith and leave the question open until it can be again 
presented to the court in some future action. 

Therefore, in our opinion, the conclusions we reached in the opinion 
given to the county attoma)' SChultz, referred to ,ruoove, should Ibe fol
lowed in your county this fall. For it is highly probable that upon this 
question being again presented to the supreme court that it will reverse 
the decision of Livesay v. Smith. 

The only safe course to follow is to nominate candidates for the 
office of clerk of the district court at the coming election, and the per
son elected this fall, under said section 34 'Of the constitution, will be 
elected only for the remaining two years of the four year term, which 
began on January 1, 1909. . 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

State Examiner, Authority to Prescribe Methods of Account
ing for State Officers. Officers of State, Must Comply With 
Methods of Accounting Prescribed by State Examiner. 

The state examiner has the power to prescribe genera! methods 
and details of ClJccounting for the receipt al11{1 disbursement of 
monies by state officers, and may refJuire that the au'ditor deliver 
all blank licenses and receipts to state officers, taking their re
ceipts therefor. 

Hon. H. H. Pigott, 
State Examiner, 

Helena, Montana. 
Dear Sir-

Helena. Montana, March 14, 1910. 

I am in receipt of your letter of March 12, requesting an opinion 
upon the following proposition: 

"It seems desirable, for the betterment and improvement of 
the system of State accounting, that all State officers, collect
ing State moneys, issue official receipts therefor, and that all 
such receipts. and also licenses, issued by the several State 
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