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found at vage 200, reports and (.pinions of attorney general, 1905-06, treats 
of this question, and is hereby confirmed. 

Very truly yours, 
ALBEJRT J. GALEN, 

Attorney General. 

Stock Inspector, Employment of by Boards of County Com­
missioners. Stock Inspector, not an Officer. Stock Inspector, 
Qualifications of. 

A stock inspector employed by a board of county commission­
ers, under authority of chapter 61, la'ws of 1909, is not an officer 
but an employe of thecol:lnty, and is not required to f;jrnish 
bonds or take an oath of office. 

Hon. W. L. Ford, 
County Attorney, 

Helena, Montana, October 27, 1909. 

Wbirte Sulphur Spring'S, Montana. 
Dear Sk:-

lam in receipt of your latter of October 25, wherein you 'asik my 
opinion as to tihe qtlalifications necessa'ry for a Is'tock inspector employed 
·by the board of ·county commissioners pursuant to chapter 61., hllws of 
1909. 

I am of the opinion that a stock 'inSipector ruppoiruted under this law 
is not an offi'cer of the state or county, with'in the ,legal definition of 
'that term, and that his po.,ition is not an office. Tlhere is a recognized 
distiruction drawn by the courts between "office" and "emploYlillent." 

In 29 Gyc., page 1.366, there is found a dif.'cussion of this distinction, 
and a collection of au,thorities, "ryherein 'jlhe COl.l1rts have recogniz-ed the 
difference. Geruerally Slpealdng it may be .Sla,id that uhe term "office" 
{'.mJbraces the idea of. tenure. duration, emoluments and druties,amd that 
while an office is based u.pon some provision of law, which m,IUlally pro­
vides for uhe tenure an'll the compensation, as well as ,the powers and 
drurties, 'an employment is based upon a contract entered into by the gov­
ernment or sOime board or offker ttereof in conformity with legislr"tlYe 
enactment and an employe. 

S'ection 2, chalpter 61., laws of 1.909, does not estruhliSih the office of 
stock insrpector; does not 'Provide a ·fixed compensation, exc€lPt that it 
limits the maximum whit::h may be paid, and does not fix any particular 
term as to tentbre of office, ,but provides specifically: 

"W:JJ.eneversuch stock insr;ector is so employed, the em­
'Ployment shall be only for the case or cases under investiga' 
tion, and rilis compensa'tion shall Ibe at the rate of not to exceed 
the sum of $7.50 'per day." 
And also p.rovides that d.urin:g the existence of slbch appointment he 

shall be vested with the same police power and authority as the sheriff, 
within the limitation of the particular IHu'pose for which he is ar>pointed. 
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I take it, therefare, that the county commssioners migiht employ 
a.ny person who, in their judgment, is a proper persan fo~ the perform­
ance af the particular duties imposed upon him, a.nd that they might 
agJree with. him as to the com;pensation to be .paid him, which might 
be alLY SlUm nat in: excess of $7.50 per diem, together with necessary 
expenses, and that such employe wouild not ,come within the prOvisions 
af section 7, of article 9 of the state ,constitution, which ])ro.vides, gen­
erally, that no person shall be elected ar appointed to· any affice in this 
state who is not a citizen of the United States 'alilid w,ho shall nat have 
resided in the state at least one year before his election or aJ)pointment. 

I note your request with regard to witlhholding this opinion f·lom 
plIllblication, and will act accordingly. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

County Commissioners, Authority to Grant Right of Way 
Along Highway for Railroad. Highway, Authority of County 
Commissioners to Grant Right of Way Along for Railroad. 
Railroad, Right of Way, Authority of County Commissioners to 
Grant Same Along Highway. 

The Board of County Commissioners haye no authority to 
grant a right of way for a railroad along the county highway. 
Such should be acquired by condemnation proceedings under the 
eminen t domJain statutes. 

Han. Thamas J. Walker, 
Caunty Attarney, 

Butte, Mantana. 
Dear Sir:-

Helena, Montana, Octaber 29, 1909. 

I am in receipt af your request aver the telephane for an opinian 
upan the follawing proposition: 

"Has the baard of caunty cammissianers autharity to grant 
a right of way, by t'esolutian or atherwise, for the canstructian 
of a railroad track along, and upan, a caunty raad, withaut con· 
demnatian praceedings having been had?" 
Subdivision 5 af sectian 4275 gives railraad companies the pawer 

to. construct raads alang highways, but such law is nat a grant of a 
right af way, and the railroad befare taking land in such highway must 
acquire'the same either by purchase, or by voluntary grant ar danatian, 
or by condemnatian proceedings. 

State v. District Court, 34 Mant. 535. 
The baard of caunty cammissianers have no. autharity to. grant ar 

danate such a right of way for a railraad along a caunty highway, 
unless they are expressly authorized so to. do. by statute, and even then 
there is a serious question, as will be hereafter shown. 
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