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The question contained in your letter resolves itself into a construc
tion of section 1564, reVised cod<es. Tillis section prohibits the dumping 
of sewage, drainage, refuse, or polluting matter of any kind into any 
spring, pond, lake or stream used as a 'sour,ce of water or ice supply by a 
city, town or pu,blic institJution, or water or ice company for domestic 
use, and ,MOO cont'3.ins a clause restricting the introduction of !human 
excrement into any sluch stream, spring, lake or pon'l. OJ' upon the banks 
thereof, or into '<lny feeders bhereto. 

It is my opinion that the sewage of the city of :\lissoula l1l~y not 
be introduced into t'he Miss()<llla river if it s'hall appea,r that said stream 
is used for dOlIIlestic purposes, or for making ice w,hioh may !Je applied 
to domes;j;ilc use. However, if, as the officers of the city of ;\lissoula say, 
the water is not used for domestic ,pufIPoses, then the inhibitioil con
tained in section 1564 dO€s not apply thereto. 

I rud'Vise you 1!hJart: your board .haLs power under this sectiJll to con
sider th.e fiult'll're use that tJhi'S stre/rum may afford cO r'lSidenrs along its 
brurukis, and also that you should ,cons1lder, in dealing with tilis question, 
the faclt tJhat tJhe stream is polluted <by the introd·uction of pl)isonoU's 
substances a.bove the city of Missoula, as the statute \~:;,pe2ially includes 
1J'Qlluing matter whioh, either of itself or in connectio71 with other PTa'Lter, 
ren.der the stream impure. 

The burden of proof as to whether or not the stream is used at all 
for domesti;c purposes s'h·oulld rest UPOill the municipality, and .in the event 
that amy order is made by your board it shOluld take notice of, and give 
warning to, the city of Mis'Souila that in the event that the stream is 
hereaJiter used, if not at present, for domesic pUl"poses, that in that event 
a 'I>l"operdisposiltion 0'1' the sewage must be found ,by the city. 

Very truly yours, 
ALBERT J. G.\LEN, 

Attorney Gen,oral. 

Carey Lands, Selection NO.5. 
set Aside. 

Patents For, When May be 

(See Opinion.) 

Hon. Edwin L. Norris, 
Governor of Montana, 

Helena, Montana. 
Dear Sir: 

Helena, Montana, October 25, 1909. 

I acknowledge receipt of your favor of the 23rd instant, endosing a 
J.etter from the Honorable George 'N. Wic1,erslham, a;ttorney general of 
the United States, add,ressed to you, relative to the Oarey Dand Selection 
No.5, heretodiore made on June 29, 1900, by the sta.te arid land grant 
commission, the pred!'lcessor of the present Carey Lan.d Act Board of 
the State at' Montana: 

In your comtmunication you ask the opnion of this department as to 
whet<hBT there is any legal way 1:0 make re-cOillveyance of the lands in-
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volved to the 1.:"nited States Government under existing state law. 
From the facts within our knowledge it appears that these lands 

haYe lJ.een actualy patented to the state by the United States, and, there
fore, it is not within the power of the secretary of interior 
to restore suoh lands to the .public domain for failure to comply 
with the act, as provided by the amendatery act of congress of March 3, 
1901, (31 Stat. 1118; ,a}&) p. 1557, U. S. Compo Stats. of 1901.) The 
patents having been regularly issued it would seem that before the la.nde 
can be restored to the plublic domain title must be again vested in the 
United States Government; and this can only be in one of two ways: 
viz., either by a re-conveyance of the land or by cancelillltlon of the 
patent, and it does not appear to us that the state is in IWs'ition to deed 
the lands back, because of lack of statutory atuthority; and, further, if 
the llllw did pernJ.it s'uch re-conveyance, it appears that the s,tate is now 
bound by contract fOlr the 'r-oolamation of the lands, entered into beltweoo 
the Carey Land Act Board and the Ames Realty Company, which would 
prevent reconveyance withou.t the consent of said company. 

I shall not attempt to further deal with anyof the facts relating tothe 
matter, deemdng thiisl phase of true subject proper to 'be J.Jres~m.ted to you 
by the Carey Land Act Board. 

By the Act of CornlgTess of June 11, 1896, (29 Stat. 413; also U. S. 
COOIliP. State, p. 1556), it is provided: 

"'fIlIat under 'any law heretofore or hereafter enacted by any 
sitate providing fO'r t:be reclrumation of aird iands in pursuance 
and acceptance of the terms of the ,grant made " " " a lien 
or liens is hereby authorized to be created by the state to which 
sud~ lands are granted and 'by no other authority wh'atever, and 
when created s'hall 'be vailid on and against the ·separate legal SlUb
d'ivisions of land reclaimed, for the actuai cost and necessary ex
penses of reclamrution and reas'OllJ!lJble interest thereon from the 
date of reCilamation until dispo:sed of to aotual settlel's; and 
when an ample swpp1y of water is a.ctually furnished in a sUlb
stantial ditoh or canal, or by artesian wells or reseTVoirs, to re
claim a pa:rtiClUllar tra;ct or tracts of sucih lands', then patents 
:Slh'all issue for tJhe same to such state without regard to settle
ment or cuJtiva.ti()JIl." 
Thus, it a]Jlp€ars tha.t the viLaI question involved under the lww, as 

a matter of fact, is whether aIL amp1e supply of water has actuaHy been 
furnished ill a sulbstantial ditch or canrul, or ,by artesian wells or reser
voir, sufficient to reclaim the Jallrl1s, nut'her than as to W'hether the lands 
in question !Jave been actually irrigated, reclaimed -anld occUlPied by 
actual settlers, as seeans to have been tJhe requirement un-der the" Alct of 
August 18, 1894, (28 Stat. 422, U. S. Comp., Stats. 1909, p. 1555.) 

It is to be regretted, if the facts justify the institution of an action 
in the supreme cour:t of the United StJates, reflecting upon the 3tate of 
Montana in its dealings with the United States governunent with· res.pect 
to these lanrls. However, the present aidminisltration has had not-hing 
whatsoever to do with the segregation of tbese lands, this having been 
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·done under a former administration and by the old state arid land grant 
commission. If there is any w.ay 'by which the contemplated action 
can be pos'tponed, it would seem desira.ble, as a charge in the United, 
States supreme court thlat the lands were originally selected for fraud
ulent pUll']}Oses, even though not sustained by the proof, would be far 
reaching aud 13JSting in eff,ect. 

We cannot devise any legal manner 'by which the lands can 'be re
conveyed under existing statutes, and would, therefore, respectfully sug
gest that S'howing be made to the secretary of the interior as to the true 
state of facts by either the Carey Land Act Board or yourself. 

Tlhe letter of the attorney general is' 'herewith returned. 
Very truly yours, 

ALBERT J. GALE~, 
Attorney General. 

School Districts, Bonded Indebtedness of. School Districts, 
Liability for Bonded Indebtedness When New District Formed 
From_ Bonds, Liability of School Districts For. 

Where an old school district is divided the bonded indebted
ness for buildings and furniture falls exclusively nron the dis
trict in which the building is located. 

Helena, Montana, October 27, 1909. 
Hon_ W. Eo. Harmon, 

Superintendent of Public Instruction, 
Helena, Montana. 

Dear Sir:-
I am in receipt of your letter of October 25, wherein you ask my 

opinion as to whether or not a new district, formed by the division of; 
an old district, is responsbile for any bonded indebtedness of tb.e old 
district. 

You are advised that section 843, revised codes, provides for the 
division of school funds where a new district is formed from one or' 
more old ones. These funds must be applied to all outstanding debts, 

"except debts incurred for building. and furnishing school houses," 
and the funds then remaining after the payment of all outstanding in
debtedness, except as hereinabove referred to, shall be divided upnn 1!1 
basis of census school children in the two districts. 

If the bonded indebtedness of tlhe old diS'trict is upon a scbool house 
which remains in that distriot, then the new district is not liltble fur any 
portion of these bonds. If, of c{)u!rs'e, the new district should include 
a s'choo~' hOuse u,pon Wlh'i:ch 1lhere is a bonded debt, then that indebted
ness lIJoorues to the new district and the old diSitrict ,has no further obli
ga;tioru wi1lh regard uhereto. 

An opinion addressed to Roy E. Ayres, ,county attorney, Lewistown, 

cu1046
Text Box




