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The United States Supreme Court. in Dred Scott v. Sanford. 19 
How. 403, said. 

"The phrase 'people of the United States' and 'citizens' are 
synonymous terms, and meaning the same thing:' 
In our opinion, the above decision of the New York court conclusively 

shows that the word "population;' as used in said section 2760, means 
citizens, and the word "citizens" is held by Judge Cooley, in his work 
oll constitutional limitations (6th Ed.), p. 754, to mean substantially the 
same thing as inhabitants and residents. 

Section 32, revised codes, lays d'own the rule for determining resi
dence in this state, and says: 

"It is the place where one remains when not called elsewhere 
for labor or other special or temporary purpose, and to which 
he returns in seasons of repose." 
Clearly, under the above quotation from section 32, a laborer on a 

railroad grade, who only intends to remain at a particular point during 
the time he is engaged in work there, is not a resident of such locality, 
and if not he could not be counted as part of the populati:Jn of the town 
or camp in which he is temporarily employed. 

Yours very truly, 
AJ..JBERT J. GALEN, 

Attorney General. 

Taxation, Franchise Subject to. Assessment, Franchise Sub
ject to. Telephone Company, Franchise Subject to Assessment 
and Taxation. 

,\There a telephone company operates its lines through more 
than one county, the franchise granter! by the state is subject 
to taxation in each C0t111ty through which the telephone com
pany oj)erates. 

Hon. J. W. Suear, 
County Attorney, 

Great Falls, Montana. 
Dear Sir: 

Helena, Montana, August 5, 1909. 

I am in receipt of YOUI' letter of July 30, wherein you ask my opin
ion as to whether the franchise of the Rocky Mountain Bell Telephone 
Company is taxable in Cascade County. 

I am of opinion that the franchise of the Rocky Mountain Bell Tele
phone Company is subject to taxation in your county. 

Section 1. Article XII., of the constitution of the State of Montana, 
provides that all property in the state of Montana is subject to taxation, 
and section 16, of the same article of the constitution provides that, 

"All p)':>perty shall be assessed in the manner prescrib.ed by 
law, except as is otherwise provided in this constitution." 
Section] 7, of the same article. provide:; as follows: 

"The word property as used in this article is hereby declared 
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to include moneys, credits, bonds, stocks, franchises, and all 
matters and things," etc. 

173 

Section 2508, revised codes, after providing the manner in which rail
road property shall be assessed, proceeds: 

"Other franchises, if granted by the authorities of a county 
or city, must be assessed in the county or city within which 
they were granted; if granted by any other authority they must 
be assessed in the county in which the corporations, firms or per
sons owning or holding them have their principal place of busi
ness." 
The interpretation to be placed on the above section seems to be 

that the situs of taxation of the Rocky Mountain Bell Telephone Com
pany franchises is in the county where its principal place of business 
in Montana is located. However, section 2529, revised codes, pro-

vides: 
"0 :$ :(J: telegraph, telephone and electric light lines and 

similar improvements, and the franchises; .. .. .. must be 
listed and assessed in the county in which such property is 
located." 

·anld' [u·rther requires the coq:o.:-ation to return to the aSls'eSSOT 'a list 
containing the number of miles of such property operated in the county 
and the value thereof. 

This section, standing alone, would seem to indicate that the fran· 
chise, as well as the physical property of the telephone company, is 
subject to taxation in any county through which it operates its lines. 
The franchise of the Rocky Mountain Bell Telephone Company is 
granted by the legislature of the state of Montana, through the provi
sions :Jf section 4400, revised codes. and is not granted by the various 
counties through which it operates its lines. Therefore, there arises 
a conflict bebween the direction of sectioru 2508 and nhat of section 2529, 
as to the situs of taxation of a telephone company's franchise, when the 
company operates in more than one county. 

These two conflicting sections are both original code provisions. 
p.-i~12:l at the ·same time, and are incIur.led in srume part, title and chap
ter of the code. Following the rule of construction that where two 
simUltaneous enactments of the same law cannot be reconciled, that the 
later enactment shall prevail, I give it to you as my opinion that section 
2529, revised codes, providing that telephone lines and the franchises 
must be listed and assessed in the county in which such property is 
located, and that the assessor of your county, when assessing the physi
cal valuation of the telephone company's property in Cascade county, 
should fix a value upon its franchise to operate in that county notwith
standing the fact that the franchise is granted by the state and is not 
the gift of Cascade county. 

In your letter of inquiry you refer me to R. M. B. Telephone Com
pany v. City of Red Lodge, 30 Mont. 338, which y::u state seems to be 
authority for the proposition that it is unnecessary to procure a fran
c;lise to construct a telephone line in the city, and, therefore, the fran
chise, being of no value. would not be taxable. I do not believe the 
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opinion in this case is susceptible of the construction that it (iecJares 
telephone companies' franchises to be valueless, but merely states the 
law to be that the franchise necessary for the construction of a tele
phone line through city streets is already granted by the state legis
lature through section 4400, which is simply an amendment of civil 
code section 1000, repeatedly referred to in the decision above menti:med. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Cemetery, Use by City or Town. 

Title to land used as a public cemetery in or near any.city or 
town or villaKe vests in the inhabitants of the city, town or vil
lage after five years continuous use. Either the city or tOi\Vl1 
COUl1icil, 'Or the board of county eommissioners, may assume the 
l!1anagement and control of a public cemetery. 

Hon. F. P. Leiper, 
County Attorney, 

Glendive, Montana. 
Dear Sir: 

Helena, Montana, August 5, 1909. 

I am in receipt of your letter of August 3, asking my opllllOn as to 
whether the control of the cemetery at Glendive should vest in the city 
or county authorities. 

From the meagre statement of facts, it is difficult to determine 
where the title rests. Section 1988, revised codes, provides that the 
title to land used as a public cemetery or grave yard, situated in or near 
any city, town or village, and used by the inhabitants there::>f contino 
uously as a burial ground for five years, is vested in the inhabitants of 
the city or town or village. 

If the inhabitants of the city of Glendive used the tract of land in 
question for a burial ground continuously for a period of five years prior 
to the deed made by the Northern Pacific Railway Company to Dawson 
county, it seems that under the authority of the statute above referred 
to th~ inha'bitants had gotten title to the land used for the purJloses of 
iburi'<ll. However, if the land in question was' u.s'ed both by the iruha.bi
tants of the city of Glendive and those of Dawson county outside of the 
city, then the board of county commissioners, especially in view of their 
deed from the Northern Pacific Railway Company, might properly as
sume the control and management of the cemetery. 

It is probably true that the cemetery was used before the incorpora
tion of the city of Glendive, and, in that event, even without relying upon 
the conveyance from bhe railway company, the county coilIlJIlis·s'ioners are 
vested with the control by section 1988, and following sections. 

If you will give me a fuller and more detailed statement of facts 
I will give you my opinion as to where the legal title rests. However, 
it would be necessary, for the city to obtain record title, to either receive 
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