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Helena, Montana, ~Iay 4, 1909. 
Boal'd of County Commissioners, Anaconda, Montana. 
Gentlemen: 

103 

I am in receipt of your letter of April 30, asking me to construe the 
recent law passed by the last legislative assembly pertaining to the 
salary of deputies in counties of the fifth class. 

I have heretofore, in three opinions, interpreted this law. One of 
these opinions, dated March 23, 1909, is addressed to the County 
Attorney of your county; another to Honorable O. D. Gray, County 
Attorney of Teton County, and the third to the Board of County Commis
sioners of Flathead County. 

I am enclosing you the first two opinions, and am not able at this 
time to send y;ou a copy of the third, for the reason that all the available 
copies have been sent out at the request of officers entitled to receive 
opinions from this office. I will have some additional copies of this last 
opinion made, and'when they are ready I will forward one to you. This 
last opinion goes thoroughly into every phase of the statute in question, 
but I believe that the two opinions which -I forward to you oontain the 
information asked fer :in your letter. 

You state in your letter that the assessor of y'our county is allowed 
a deputy, and ask if the commissioners can allow him a salary of $125.00 
per month, if they so desire. 

Chapter 85, Laws of 1909, makes no mention of deputy assessors in 
counties of the fifth class. The salary is, therefore, governed by Sec
tion 3128, Revised Codes, which provides that Deputy Assessors shall 
not receive . more than. $100.00 per month.. Section 3123, Revised Codes, 
provides that the County Commissioners may employ additional deputies 
whenever in their judgment such greater number of deputies is needed. 
But this sectio"n 'also places a limitation upon the County Oammissioners, 
which prohibits them from paying a salary in excess of that fixed by law, 
which in the case of deputy assessors is fixed by Section 3128 at $100.00 
per month. 

You are advised therefore, that the commissioners have no authority 
to pay, a deputy assessor a greater salary than $100.00 per month. 

Very truly yours, 
ALBERT J. GALEN. 

Attorney General. 

Clerk of the District Court, Appointment When Tie Vote_ 
Elections, Tie Vote for Clerk of the District Court. County 
Commissioners, Appointment of Clerk of the District Court on 
Tie Vote. 

'\Then there is a tie vote for candidates for the office of Clerk 
of the District Court. the County Cotilmissioners must appoint 
some eligible person to the office. as the Clerk of the District 
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Court is elected for a term of four years, and not until his suc
cessor is elected and qualified. 

Helena, Montana, May 4, 1909. 
Hon. Harry L. Wilson, County Attorney, Billings, Montana. 
Dear Sir: 

I am in receipt of your letter of April 30, in which you request an 
opinion upon the following quesu.on: 

"Is a vacancy created in the office of the Clerk of the Dis
trict Court in case of a tie vote, so as to authorize an appoint
ment by the Board IQf County Commissi.oners, pursuant to the 
provisions of Section 457, Political Code?" 
Section 18 ,of Article VIII., of the state constitution is the only law 

we have specifically relating to the term of office IQf derks of the Dis
trict C.ourt. This section provides that the Clerk of the District Court 
"shall be elected at the same time, and for the same term as the dis
trict judge." 

Theref.ore, in order to determine the terms of office of Clerks of the 
District Court, it is necessary to refer to the term of office 'of district 
judges. 

Section 12, of Article VII., provides that 
"There shall be elected by the electors (of each judiCial 

district) one judge of the district court, whose term .of .office 
shall be four years, except that the district judges first elected 
shall hold their office until the general el~ction in the 'year one 
thousand eight hundred and ninety two (1892», and until their 
successors are elected and qualified." 
Said Section 12, when considered alone, is somewhat involved in its 

meaning and presents a question as to whether the words "and until 
their successors are elected and qualified" refers to the district judges 
to be elected after 1892 or only to the district judges first elected under 
the constitutilOn and who hold office until 1892. It will be noticed, how
ever, that the first part of this section provides that there shall be 
elected one judge in each judicial district whose term of office shall be 
for four yens, while the exception contained in said section refers to 
district judges, and as the word "their," as used in the phrase "and 
until their successors are elected and qualified" is plural, it wlQuld seem 
that this phrase was intended to refer only to the district judges pro
vided for by exception in said section 12. 

However, by turning to Sections 7 and 8 of said Article·VIlI., which 
provides for the election .of. justices of the Supreme Court, all doubt is 
removed as to the intention of the legislature in using the phrase "and 
until their successors are elected and qualified" in said Section 12; for 
we find that by said Section 7 the term of office of Justices of the 
Supreme Court, except as in this constitution otherwise provided, shall 
be six: years. Then, Section 8 provides for the election of the first 
Justices of the Supreme Court provided for by the constitution, and 
states that each of such justices "shall hold until his successor is elected 
and qualified." 
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By these sections it is made clear that the legislature intended that 
the justices first elected after the adoption of the constitution should hold 
until their successors were elected and qualified, but that the justices 
thereafter elected should hold only for a period of six: years. There
fore, in our opinion, when Sections 7 and 8 are construed together with 
Section 12, it is apparent that the framers of the constitution intended 
that the District Judges elected after those whose term expired in 1892 
should hold only for four years. Therefore, the construction given to 
Section 5, of Article XVI., of the oonstitution, in the case of State v. 
Acton, 31 Mont. 40, in which it was held that Section 457, Political 
Code, in so far as it attempted to authorize the County Commissioners 
to appoint a person to office where there was a tie vote for County 
Superintendent of Schools was unconstitutional, does no apply to tlie 
Clerk of the District Court. The Clerk of the District Court being 
elected for the same term as the District Judges, and the District Judge 
being elected only fur four years and not until his successor is elected 
and qualified, it necessarily follows that the Clerk of the District Court 
is elected only for a term of four years, and the phrase "and until his 
successor is elected and qualified" is no part of his term of office. 

You are therefore advised that, in our opinion, Section 457 is in full 
force and effect, so far as it relates to the Office of Clerk of the District 
Court, and that whenever there is a tie vote for such office the Board of 
County Commissioners must appoint some· eligible person to the office. 

Yours truly, 
ALBERT J. GALEN, 

Attorney General. 

Livestock, Inspection of. Shipment of Livestock, Inspector's 
Fees. Inspector of Livestock, Fees of. l"ees, for Inspection of 
livestock. 

Stock Inspectors, and Deputy. Sheriffs acting as such may 
collect and charge the person for whom the inspection of horses 
is made $3.00 per day while engaged in such inspection, together 
with actual expenses of such officer. when such animals are 
offered for shipment to points outside the state of Montana. 
Stock Inspectors, and Sheriffs acting as such are entitled to be 
compensated for the actual expenses incurred in making sllch 
inspection, when engaged in the inspection of cattle offered for 
shipment, but are not entitled to mileage or per diem. 

Dr. M. E. Knowles, 
State Veterinarian, 

Helena, Montana. 
Dear Sir: 

Helena, Montana, May 6, 1909. 

I am in receipt of your letter of May 1, 1909, wherein you submit 
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