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Hon. John A. Matthews, 
County Attorney, 

Townsend, Montana. 
Dear Sir:-

Helena, Mont., April 23, 1907. 

I am in receipt of your favor of April 20th, relative to the regularity 
of a school election held in District No.7, Broadwater County, Montana. 
rt appears from your statement of facts that the school board did not 
appoint any judges; that the citizens met at the ,polling' place and 
Elected two citizens to act as judges; that no nominations had be'en 
filed, but that three men were voted for and a total of twenty-two 
votes cast, although twenty-three votes appear to have been counted. 
One candidate received thirteen votes;, one received nine, and one 
received one vote. 

Under the provisions of Section 1772 of the Political Code, as 
amended, it is the duty of the Board of School Trustees in districts of 
the 'second and third classes to appoint three qualified 'electors to act 
as judges. If .these judges are not present at the time for opening the 
polls the electors present may appoint judges who shall deSignate one 
of their number to act as clerk. The law does not specifically say that 
the electors must elect three judges, but that is most probably its 
meaning. T,his section also provides that nominations must b'e made 
and posted at the polling place preceding the election; but this latter 
clause does not a.pply unless there are fifty or more children of school 
age residing in the district. 

It is impossible to say what view a -court would take of these 
irregularities in the election, but if the election was otherwise regular 
and fairly conducted without semblance of fraud, the court would 
proba;bly uphold the election. At least, if the man who was elected 
qualifies and takes office he will be a de-facto officer, and if the 
Buperintendent were then to appoint him it would save any possible 
doubt. But if there isa contest on hand, then, of course, it would have 
to go into ,court to be determined. 

I can only say that I do not see anything in your statement of 
facts neces'sarily fatal to the election, though it is safe to' assert 
that the said facts have never been passed upon by any ,court, and 
courts are very liberal in construing a law so 'as to uphold an election 
where no element of fraud enters into consideration. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Taxes Paid Under Protest. Limitation, Statute Of. 

A taxpayer who pays his taxes under protest wherein the fact3 
do not come within the provisions of Section 4024-A, Chap. 108, 
p. 304, Laws 1905, has two years from the date of said payment 
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within which to commence an action under the provisions of 
Section 4024, Political Code. 

It i.; the duty of the County Treasurer to hold the taxes so 
paid until the determination of any action brought for the recov
ery thereof, and if no suit is commenced within the two years 
it is then the duty of the County Treasurer to pay the State's 
portion of the same over to the State Treasur~r. 

Hon. Henry R. Melton, 
County Attorney, 

Dillon, Montana. 
Dear Sir:-

Helena~ Montana, April 23, 1907. 

W'e have your request for an opinion as to how long the County 
Treasurer must hold the taxes that have been paid to him under the 
prqvisions of ,Section 4024, Political ,Code. 

I do not believe that Section4024-A, Chap. 108, Laws 1905, applies 
to the taxes paid 'by a taxpayer who has not appeared before the County 
Board of IDqualization, as provided in said Section 4024-A. If the 
County Treasurer should pay money so received ·by him to the State 
Treasurer before the time in which the protesting taxpayer might 
commence an action it would be very diJificult to have this money 
repaid by the State Treasurer, for the reason that the 'amount so 
received by the State frreasurer would be placed in the General Fund, 
and there is no provision of law whereby the State T>reasurer might 
return the s·ame to the County Treasurer in case a suit was brought 
by the protesting taxpayer. Hence, the only safe course in the matter 
is for the County Treasurer to hold the money for the full term of 
two years from the date of its receipt, and the statute of limitations 
having then run against the taxpayer, the County Treasurer should 
then ·pay the money over to the State Treasurer. 

Subdivision I, Sec. 524, Chap. CXXVIII, p. 293, Laws 1903. 
I agree with you that the Legislature, while fixing a limitation for 

Section 4024-A, might 'have also made it apply to Section 4024, but It 
did not do so; hence the only limitation that can be invoked is the 
general statute of limitations abov.e ·quoted. 

Yours truly, 
ALBERT J. GALIDN, 

Attorney General. 

State Board of Stock Commissioners, Right to Use Money. 
Stock Inspection -and Detective Fund, Money in may be used. 
Board of Stock Commissioners Right to Use Money. 

Money placed in the State Treasury to the credit of the 
Stock Inspection and Detcetive Fund, under Chap. 194 Laws 
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