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members was kept and sold only to xnembers by the drink. by the 
stewart at five and ten cents per drink, which was either paid in 
money, Or charged to the member and coJlected at the end of the month. 
The money thus paill by the members was paid by the stewart into the 
general fund of the association, and chiefly used in replenishing the 
stock of lfquors, it not being the intention to run the bar for profit or 
to conduct the same as a business or calling, but simply for the con
venience of members. 

The court, upon the above statement of facts, held that such 
transactions "were not sales of liquors in the way of trade, and that 
neither the association, its members, nor its stewart, were engaged in 
the occupation of selling liquors." It further held that the statute 
quoted above "shows that the places and houses named and thus intended 
to. be embraced, are an 'public places'. Was the club room of the 
association either? None but members and their guests could enter 
there or share its ,privileges. ,so long as the rule was enforced it was 
not public, and the evidence shows that the rule was strictly observed." 
See also 

Winters vs. State, 26 S. W. (Tex.) 839. 
Grant vs. State, 27 S. 'W. (Tex.) 127. 

We therefore venture the opinion that as to games of cards played 
for sociability or amusement in ,a social club, which may be likened to 
one's home, that there can be no objection to them under the law, as 
such a club cannot 'properly be designated "a place of business". But. 
argument may be advanced that because of the use of the language· 
"i~ plac'es where drinks are sold or served", that a club being a place 
where drinks are served, that it would come within the prohibition 
contained in the statute. 

It will be noticed, however, that this phrase is omitted from the 
prohibiting clause of the 'section, which reads as follows: 

"Who permits any of the games mentioned in this section 
to be played in or about such saloon, beer hall, bar room, cigar 
store, or other place of ·business." 

Yours very truly, 
A1JBERT J, GALEN, 

Election Law. School Trustees, Election 
Election, Appointment Of. Nomination 
Trustees. 

Attorney General. 

Of. Judges of 
Papers, School 

Under the facts stated, the court would probably uphold the 
election, provided all other things were regular and no element 
of fraud entered into the matter. 
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Hon. John A. Matthews, 
County Attorney, 

Townsend, Montana. 
Dear Sir:-

Helena, Mont., April 23, 1907. 

I am in receipt of your favor of April 20th, relative to the regularity 
of a school election held in District No.7, Broadwater County, Montana. 
rt appears from your statement of facts that the school board did not 
appoint any judges; that the citizens met at the ,polling' place and 
Elected two citizens to act as judges; that no nominations had be'en 
filed, but that three men were voted for and a total of twenty-two 
votes cast, although twenty-three votes appear to have been counted. 
One candidate received thirteen votes;, one received nine, and one 
received one vote. 

Under the provisions of Section 1772 of the Political Code, as 
amended, it is the duty of the Board of School Trustees in districts of 
the 'second and third classes to appoint three qualified 'electors to act 
as judges. If .these judges are not present at the time for opening the 
polls the electors present may appoint judges who shall deSignate one 
of their number to act as clerk. The law does not specifically say that 
the electors must elect three judges, but that is most probably its 
meaning. T,his section also provides that nominations must b'e made 
and posted at the polling place preceding the election; but this latter 
clause does not a.pply unless there are fifty or more children of school 
age residing in the district. 

It is impossible to say what view a -court would take of these 
irregularities in the election, but if the election was otherwise regular 
and fairly conducted without semblance of fraud, the court would 
proba;bly uphold the election. At least, if the man who was elected 
qualifies and takes office he will be a de-facto officer, and if the 
Buperintendent were then to appoint him it would save any possible 
doubt. But if there isa contest on hand, then, of course, it would have 
to go into ,court to be determined. 

I can only say that I do not see anything in your statement of 
facts neces'sarily fatal to the election, though it is safe to' assert 
that the said facts have never been passed upon by any ,court, and 
courts are very liberal in construing a law so 'as to uphold an election 
where no element of fraud enters into consideration. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Taxes Paid Under Protest. Limitation, Statute Of. 

A taxpayer who pays his taxes under protest wherein the fact3 
do not come within the provisions of Section 4024-A, Chap. 108, 
p. 304, Laws 1905, has two years from the date of said payment 
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