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Wages, Authority of Board of County Commissioners to In
crease Beyond Maximum Amount Prescribed by Statute. 

It is not within the power of the board of county commis
sioners to allow wages to persons working on county roads in 
<:,xcess of the maximum amount prescribed by law. 

, James E. Murray, Esq., 
County Attorney, 

Butte, Mont. 
Dear Sir:-

Helena, Mont., April 20, 1907. 

I am in receipt of your favor of the 13th inst., enclosing a letter 
by you received from the Board of County Commissioners of Silver Bow 
County, and upon the facts thus presented you make request for an 
opinion from this office ail to whether or not the Board of CoUnty 
Commissioners have authority to allow wages to eounty laborers In 
excess of the amount prescribed by law. 

We can readily understand the d'esirability of paying laborer.s, in 
some instances, a larger amount per day than that prescribed by 
statute for 'Such work, ,considering the increased COilt of living and 
the demand for labor, but it is not within our province, nor that of the 
Board of County CommisSioners, to change the law. 

By Section 30, Article IV, of Chapter XlJIV, Laws of 1903, it Is 
provided that: 

"The road supervisor is empowered to employ suitable 
laborers, teams and implements, and to contract as to the 
price to be paid therefor, which must not 'exceed a rate of 
three dollars per day for each perilon." 

The Legislature having thus prescribed the maximum amount to be 
paid those who labor on the county roads, an amount in excess of 
that prescribed by law cannot be auth{)fized or paid by or through the 
Board of County Commissioners, no matter -how desirable it may now 
seem to increase the wage scale of such employees. The only remedy 
available is an amendment of the law. You should, therefore, advise 
the Board of County Commissioners that it is not within their power 
to direct the payment of compensation for such laborers in amount 
greater than three dollars per day, and that, in the even.t that they 
were to do so, they would render th'emselves liable upon their official 
bonds. 

Respectfully submitted, 
ALBERT J. GAJLEN, 

Attor:ney General. 

Towns, Expenses of Incorporating. County Commissioners, 
Expenses of Incorporating the Town Incurred By. 

The expense authorized to be incurred by the County Com
missioners under Sections 4721 and 4722 of the Political Code 
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for the purpose of yoting On the question of incorporating a 
town are proper charges against the county. and' are not charge
able to the inhabitants of the territory proposed to be incorpor
ated. 

Hon. J. W. Speer, 
County Attorney, 

Great Falls, Montana. 
Dear Sir:-

Helena, Montana, April 20, 1907. 

Your letter of the 11th inst., requesting opinion of this office upon 
the following question, received: 

"Wh'ere the inhabitants of any ,part of a county desire to 
be organized into a city or town and petition the Board of 
County Commissioners in the manner provided in Section 4720 
and 4721 of the Political Code, does the 'expense of the special 
election ordered by the County Commissioners, under Section 
4721, and the expense of publishing notice of election, etc .• 
have to be paid by the county, or are they taxed to the 
residents of the propos'ed city or town?" 

In answer to the above question you are advised that all expenses 
incurred in holding the elections provided for by Sections 4721 and 
4722 of th'e Political Code are proper charges against the county. Such 
expenses are incurred by order of the Board of County Commissioners. 
pursuant to law, directing them to post such notices and call such 
elections. The latter part of Section 4721 provides that "Such elections 
must be conducted as provided in Title II, Part III, of this Code;'" and 
the latter part of Section 4723 ,provides "The election must be conducted 
in th'e manner required by law for election of county officers." 

Nowhere does the law provide that the expenses incurred in holding 
such elections shall be charged to the municipal corporation. And in 
the absence of such an express provision we know of no authority 
wh'ereby the Board of County Commissioners, who are authorized to 
act only for the county, could make contracts which would be binding 
upon a municipal corporation which is a separate and distinct corporate 
body, and not a party to such contract. 

Until after su<:h elections are held there are no officers of the 
. municipal corporation, and therefore no persons authorized by law to 
assume such expenses for or on behalf of the municipal corporation; 
nor are there any funds out of which the municipal cor,poration could 
pay such expenses if they were assumed. It might be that the proposed 
incorporation would not carry ~t the election 'held under Section 4721. 
in which event, it is apparent there would be no one against whom 
the expenses of such election could be legally charged, save and 'except 
the person authorizing toe incurring thereof, which would be the county. 
by and through its Board of County Commission'ers. 

While the proposed in<:orporation is more particularly for the 
benefit of the residents residing within the boundaries of the territory 
proposed to be incorporated, still, all swch persons are residents, and 



OPINIONS OF ATTORNEY' GENERAL. 89 

most of them taxpayers, of the county, and the policy of tire law 
seems to be, that as such residents and taxpayers of the county, they 
have the right of submitting the question of incorporation, and of 
electing the necessary offic'ers to perform the duties of the incorporation 
when organized, at the expense of the county.of which they are residents. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Irrigation Districts, Creation Of. Board of County Commis
sioners, Action on Petition, Irrigation Districts. 

I. In the matter submitted the Board of County Commis
sioners are concerned only with the sufficiency of the petition 
filed, and as to what lands should be considered in the creation 
of the district. 

2. Sections I and 2 of the Act state what must be included' 
in the petition. 

3. The bounda~ies of the district are limited only by the 
lands which are ·susceptible of irrigation from the source of 
water supply and system of irrigation work:;, which will belong 
to the association when the district is created. 

4. Only the tracts' of land which are susceptible of irrigation 
should be included in· the district, though these tracts are non
contiguous. 

5. The district when created has the same right as an indi
vidual to change the point of diversion so long as such change 
does not interfere with other appropriators of the water:;. 

Hon. John A.Matthews, 
County Attorney, 

Townsend, Montana. 
Dear Sir:-

Helena, Montana,. April 20, 1907. 

I am in receipt of your letter of April 10th, asking certain questions 
relative to the law enacted by the Tenth Legislative Assembly (Chap
ter 70) which provides for the creation and organization of irriga,tion 
districts. 

The only matters here with which the county commissioners -are 
concerned regarding the creation of such districts are to determine 
whether the petition filed states the jurisdictional facts, and 'also to 
determine what land should be considered in the creation of the district. 

Sections 1 and 2 of the Act answer this first question. The four 
principal things required to be stated in the petition are (a) The bound
aries of the district, (b) S'ources of water supply, (c) Character of worka, 
and (d) Prayer for the creation of the district. This petition shall be 
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