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to present or future growths, the additional prosperity whkh 
it brings at once, or the education of the people, must be much 
greater where the exposition is to be held in the state or 
city making the appropriation than where it is to be held else
where." 

State vs. Robinson, 35 Neb. 401. 
Daggett vs. Colgan, 92 Cal. 53. 
Norman vs. Ky. Board of Managers, 93 Ky. :'137. 

The fact tha.t the County Agricultural Fair Commission. appointed 
by the Board of County Commissioners, may be memlTJers of a county 
fair association for the purpose of holding eounty fairs, does not change' 
the purpose for which the appropriation by the County Commissioners 
'is made. Such provision was undoubtedly made to prevent a conlUct 
between two different sets of officers or commissioners, or of the 
rrecessity of holding separate eounty fairs. Under said law it is clearly 
the dutY' of the Fair Commissioners, appointed by the Board of County 
Commissioners, to see that whatever part of the money appropriated 
by the county, that is expended, shall be used only for the purpose of 
paying the expenses of the county agr.icultural fair, and that it is not 
used for paying purs'es in horse races, or for shows or amusements: 
The fact that the purposes for which sairl appropriation may be used 
are so restricted by the law clearly shows that it is not a donation or 
grant to any individual, association or corporation so as to be in viola
tion of Section 1. of Art. 13 of the Constittition, for the reason that no 
in,terest or profit can .be made by any such individual, association or 
eorporation out of the money so appropriated, as it can only be used 
for the actual expenses of the agricultural department of the County 
Fair. 

Yon are therefore advised that in our opinion the Act is llOt uncon
stitutional, and that the county commiss.ioners. in the!r discretion can 
make such an appropriation for the specific purposes authorized by 
said law. 

Very truly yours. 
ALBERT J. GA.I1EN, 

Attorney GenE-raJ. 

Appointment, Tenure of Office of County Attorney Under. 

A person appoint to the position of county attorney will hold 
his office until his successor i.~ elected and qualified. 

Overruling opinion to H. C. Shultz, ~ovember 20th, 1906. 
(Opinions of Attorney General, p. 406.) 

Helena, Mont., March 2nd, 1907. 
H. C. Shultz, Esq., County Attorney, and 
Hon. W. A. Beebe, Chairman, Board of 
County Commissioners, of Sanders County, 

Thompson, Mont. 
Gentlemen :-

After mature reflection and consideration of the opinion heretofore 
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rendoered by this office to H. C. Shultz, County Attorn'ey, on November 
20, 1906 (See opinions Attorney General, 1905-06, p. 406) respecting 
the right of said Shultz to hold over until his successor was elected and 
qu:aJified; I feel ronstrained to overrule said opinion, so far as it relates 
to the office of county attorney. 

Section 5 of Article XVI of the State Constitution, applied in said 
opinion, is general in its lang;uage as to 'all oounty officers', and provides 
that "Persons elected to the different offices named in that section 
shall 'hold th'eir respective offices for the term of two years 
and until their successors are elected and qualified". And further 
tha.t "Vaoancies in all county • • • offices except that 
of county commissioners shall be filled by appointment by the board of 
county commissioners, and the appointee shall hold his office until 
the next general election." 

The decislion of the supreme court in State ex reI Chenewith v. 
Acton, 31 Mont. 37, in construing this section of the constitution, so 
far as the SMIle is applicable to the office of county superintendent 
of schools, lays down th'e rule that there is a clear line of demarkation 
and distinction as to the tenure of a person elected to office and one 
appointed. In the former case the officer holds over until his succeSSOl 
is elected and qualified, and in the latter only until the next general 
ejection, but I notice that in section 5 of Article XVI of the constitu
·tion, the office of county attorney is not specially mentioned and this 
section seems to have to do more particularly only with the office'! 
therein enumeratedi, for the reason that, before dealIng with the subject 
of vacancies, it is ,stated "persons elected to d·ifferent offices named 
in this section, etc." Section 34 of Article VIII of the state constitution· 
deal's specially with the subject of county attorneys and prescribes 
a different rule than that laid down in said section 5 of Article XVI 
of the constitution. By t.he provisions of Section 34, Article VIII 
<'Vacancies in the offiice of ., '" ., county attorneys 
., ,. '" shall be filled by appointment by the board of county 
commissioners of the county where such vacancy occurs." And "a person 
appointed ;to fill suoh vacancy shall. hold his office until his successor
is elected and qualified". This special provis'ion of the constitution 
dealing with the office .of connty attorney was by my office overlooked 
in giving the opinion above referred to, and it was merely attempted 
to apply the general provisions of Section V of Article XVI of the 
constitution to the case presented, without Imowledge of the e:dstence 
of the constitutional provision dealing particularly with the subject. 
This being a constitutional provision prescribing the rule with reference 
to a particular offic'e, it cannot be changed or modified by the more 
general provisions of the constitution. 

You are therefore now advised, that in view of the constitutional 
provision of Section 34 of Article VIII above referred to, Mr. Shultz 
may hold the office of county attorney until his successor is duly elected 
and qualified; and under the facts heretofore presented, he is and 
ever since his appointment has been, the duly authorized. empowered 
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and acting county attorney of the county, and should be recognized and 
paid as such; it appearing that his successor to office has not qualified. 
Such being the case, he is de jure oounty attorney, and the only means by 
which he can ,be removed, is by proceedings instituted under the 
provisions of the statute providing for the summary removal of officers 
for wilful or corrupt misconduct or malfeasance in office, as prescribed 
by Chapter 2, Title II, Part II of the Penal Code of the State of Mon
tana. It is beyond the power and jurisdistion of the Board of County 
Commissioners to remove him. 

I am pleased to have made discovery of the mistake in our for.mer 
holding!, and to be in position to set the matter aright before resulting 
confusion, annoyance, difficulty or expense is occasioned the County, 
th'e Board of County Commissioners or the officer affected by virtue of 
such holding. 

Respectfully submitted, 
ALBERT J. GAlJEN, 

Attorney General. 

County Printing. 

A Board of County Commissioners have not authority to 
divide the county printing and contract with more than one 
newspaper for such work. 

John L. Slattery, Esq., 
County Attorney, 

Glasgow, Montana. 
Dear Sir:-

Helena, Montana, March 2, 1907. 

I am in receipt of your favor of the 27th ult. making request for 
an opinion of this office as to whether or not the Board of County Com
missioners have authority under the law to let 'a ContTact for 
public printing to more than one newspaper published in the County. 

After careful consideration of the question you present, and of the 
law bearing on the subject, I am of the opin,ion that the contract must 
be let to only one paper for the reason that by the express prOVisions 
of Section 4233 it is made the {luty of the County Commigsioners to 
contract with some newspaper of general circulation published within 
the county to do and perform all printing for the county. The use of 
the language "some newspaper" and "to do and perform all printing" 
clearly indicates a legislative intent but that one' newspaper shall have 
the contract. 

Very truly yonrs, 
ALBERT J. GALEN, 

Attorney General. 
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