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This section clearly gives the board of county commissioners 
authority to levy a tax for building purposes. 

Section 13 of said chapter provides that the trustees of the high 
school must select a site for the school building, "and shall then proceed 
to make purchase of material and to let such contracts for th"e necessary 
school buildings as they may deem proper;" provided, however, that 
they shall not make any purchase or any contract whereby obligations 
are assumed in excess of the amount of funds on hand or availabI-e 
through the levy of taxes for the current year." 

This section clearly gives the board of trustees authority to erect 
a 'high school building out of the moneys received from the tax levied 
for building purposes, pursuant to said Section 8, subject, of course, to 
the limitation that they cannot ex:ceed the amount of money on hand. 

There is also another limitation not expressed in said Chapter 29 
which must be observed, namely: The provisions of Section 5, Article 
XIII of the state constitution which reads as follows: 

No county shall incur any indebtedness or liability for any 
single purpose to an amount exceeding ten thousand ($10,000.00) 
dollars without the approval of a majority of the electors thereof 
voting at an election to b'e provided by law. 

You are therefore advised that, in our opinion, the board of high 
school trustees have authority to use the money received from the 
tax levied for building purposes for th"e purpose of securing plans and 
specifications, and for paying for work upon such high school building; 
provided that they do not exceed the amount of funds On hand, and 
that the aggregate of the contracts they enter into for the purpose of 
securing site and erecting such building do not exceed $10,000. 

See Hefferlin vs. Chambers, 16 Mont. 349. 
Very truly yours, 

ALBERT J. GALEN, 
Attorney General. 

Health Officer, County, Jurisdiction Of. Board of Health, 
Local, Jurisdictio'n 9£. 

Under Chap. II 0, Laws 1907, a" local health officer has juris­
diction over sanitary affairs when within the corporate limits 
of his town or city. The county health officer has jurisdiction 
of sanitary matters over all parts of the county outside the 
corporate limits, and also inside of corporate limits where a 
town of less than five thousand inhabitants places itself under 
his jurisdiction. 

Helena, Moritana, April 20, 1908. 
Dr. T~omas D. Tuttle, 

Secretary of State Board of Health, 
Helena, Montana. 

Dear 8Ir:-
Your letter of the 13th inst., requesting opinion upon the following 
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subject, received: 
In incorporated towns and cities, having a local board of health\. 

and a local health officer, is it the duty of the local health officer to 
look after the sanitary condition of the territory surrounding the cor­
porate limits of such town or city, situated within the three-mile limit 
thereof, or does such duty devolve upon the county board of health 
and county h'ealth officer? 

Division 42 of Section 4800, Political Code, as amended hy the 
Laws of 1897, page 203, gives an incorporated town or city authority 
to regulate the erection of slaughter houses, breweries, distilleries, liver3 
stables, tanneries, blacksmith shops, planing mills, soap factorieSl etc., 
within the city or town, and to prohibit 'any offensive and unwholesome 
establishments within the city or town limits, or within three miles 
thereof. 

Subdivision 45 of the same section, as amended, provides for the 
establishment of pest houses wit.hout the limits of the city, in case 
of necessity, and confers authority upon the municipality to do all other 
acts which may he necessary for the protection of health and to prevent 
the spread of infectious and contagious diseases within the city or 
town. 

Subdivision 44 of the s'ame section, as amended, reads as follows: 
"To provide for a board 'of health and to prescrihe its powers 

and duties, and when such board of health is provided, same 
:to have jurisdiction within the city or town limits and within 
three miles thereof." 

This latter subdivision would appear to give th'e board of health 
when provided for general jurisdiction within the three mile limit, 
and by such subdvision authority was conferred upon the municip'ality 
by the legislature to provide for a local board of health. Since then, 
however. and by Chapter 110 of the Laws of 1907, the legislature has 
seen fit to make direct provision for the organization of local boards of 
health in incorporated cities and towns, ann in so far as the provisions 
of said Chapter 110 are in confiict with said Subdivision 44 of said 
Section 4800, as amended, tbe said_ Chapter 110 must prevail. Section 
11 of said Chapter 110 provides that in incorporated cities and towns 
with a population of five thousand inhabitants or more that there shall 
be organized a local board of health. and in the event that the municipal 
authorities fail to appoint such board of health within thirty days 
after having been notified of such requirement by the secretary of the 
state board of health, then the state hoard may appoint a health officer 
for such town or city. Such sedion provides further that any incor­
porated city or town of less tha.n five thousand inhabitants may, by 
written notice to the state board of health, and to the county board of 
health, place itself under the care of the county board of health, "in 
which case the county health officer, as hereinafter provided, shall have 
the same authority within the incorporatp.d limits of such town as 
he has in the county outside of corporate limits; provided that such 
incorporated town shall pay all expenses incurred in enforcing sanitary 
measures and quarantines within its corporate limits. 
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Section 19 of said chapter provides for the organization of county 
boards of health, and provides further that the county health officer 
shall have the same powers and perform the same duties in the county 
of his appointment, outside of the limits of incorporated towns or 
cities, as are heretofore provided for a local health officer within the 
limits of a town or city. 

Thus it will be noticed that said Chapter 110 provides- for both 
local and county boards of health, and restricts the powers and duties 
of a local health offi-cer to the limits of the incorporation, and those of 
a county h"ealth officer to the county outside the corporate limits except 
in those cases where It town has less than five thousand inhabitants, 
and by petitioll is placed under the control of the county health officer. 

You are therefore advised that it is the duty of the county health 
officer to take exclusive charge a'nd control of all sanitary matters 
outside of corporate limits, except in those cases in which a town of 
less than five thousand has placed itself under his control; provided, 
however, that the town council has authority by ordinance to regulate 
the different kinds of business mentioned in said Division 42 of said 
Section 4800, and also to establish pest houses, and take other necessary 
measures against the spread of infectious or contagious diseases when 
there is an epidemic of the same in the community. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Sheriff, Mileage for Serving Subpoenas. Mileage, Serving 
Subpoenas. 

\-\There a sheriff receives subpoenas to be served on witnesses 
in another county in a criminal case his mileage is a proper 
charge against the county 111 which th.e action is pending. 

Hon. S. P. Wilson, 
County Attorney, 

Deer Lodge, Montana. 

Helena, Montana, April 22, 1908. 

Your letter of the 13th inst., received, requesting an. opinion upon the 
following question: 

"In a criminal case in the district court, where a subpoena 
is issued for a witness who reside,; outside a county, and sent 
to the sheriff of the county in which the witness resides, for 
service, which county should lIay the sheriff his meleage tor 
serving the said subpoena-the county in which the action is" 
pending, or the county whose .sheriff made the service, and in 
which the service was made?" 

You are advised that the county in which the offense was committed 
is liable for the sheriff's mileage in subpoenaing witnesses in such cases. 
In an opinion heretofore given it was held that it was the duty of the 
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